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Rules and Regulations 




Title 6—AGRICULTURAL 
CREDIT 


Chapter IV—Commodity Credit Cor¬ 
poration, Department of Agriculture 

SUBCHAPTER B—LOANS, PURCHASES AND OTHER 
OPERATIONS 

[1961 C.C.C. Grain Price Support Bulletin 1, 
[Supp. 1, Amdt. 1, Dry Edible Beans] 

PART 421—GRAINS AND RELATED 
COMMODITIES 


Subpart —1961-Crop Dry Edible Bean 
Loan and Purchase Agreement Pro¬ 
gram 

Miscellaneous Amendments 

The regulations issued by the Com¬ 
modity Credit Corporation published in 
26 P.R. 5733, and containing the specific 
requirements of the 1961-crop dry edible 
bean price support program are hereby 
amended as follows: 

1. Section 421.278(f) (1) is amended to 
make Pinto beans containing not more 
than 15 percent moisture eligible for 
farm-storage loan when the total per¬ 
centage of other defects is in excess of 
8 percent, but not more than 15 percent. 
The amended subparagraph will read as 
follows: 


§421.278 Eligible beans. 


(f) (1) Beans placed under farm-stor¬ 
age loan must meet the requirements set 
forth in paragraph (e) of this section 
for warehouse-storage loans and pur¬ 
chase agreements, or must be beans 
which have not been commercially 
cleaned; which contain not in excess of 
18 percent moisture (except in the case 
of Pinto beans which may not contain 
in excess of 15 percent moisture when 
the percent of other defects exceeds 8 
percent); which after deduction of for¬ 
eign material, contain not more than 8 
percent of other defects, as these terms 
are defined in the United States Stand¬ 
ards for Beans (except in the case of 
Pmto beans which may contain not in 
excess of 15 percent of other defects); 
which are not musty, moldy, sour, heat- 
mg, hot, weevily, materially weathered, 
=L, 0tl l e ™' ise of distinctly low quality; 
and which do not have any commercially 

°^ “ le odor ' <Such beans are 
bean S f ter referred to as “thresher run” 

k L SeC , ti0 * 421285 (b) footnote one 
« amende to provide additional deduc- 

when f tk m the loan rate for Pint0 beans 

t o e percen t of other defects ex¬ 
am^ 8 . perc ® nt ' The footnote is 
amended to read as follows: 

§ 121.285 Support rates. 

***** 

(b) * * * 

J 0T V S - CHP and U.S. 

* 1» 10 cents except that premium 


for U.S. CHP on pea beans is 25 cents. Dis¬ 
count for U.S. No. 2, 25 cents. Loan rate for 
thresher-run beans where the percent of de¬ 
fects, not including foreign material, is not 
more than 8 percent, shall be the loan rate 
for U.S. No. 1 less $2 except in Michigan and 
New York, where the loan rate shall be the 
loan rate for U.S. No. 1 less $3.00. Such rate 
for Pinto beans shall be further reduced 50 
cents per cwt. where the percent of defects, 
other than foreign material, ranges 8.1 to 12 
and $1.00 per cwt. where it ranges 12.1 to 15. 
Quantity on thresher-run beans is the net 
weight of sound whole beans. 

(Sec. 4, 62 Stat, 1070 as amended, 15 U.S.C. 
714b. Interpret or apply sec. 5, 62 Stat. 1072; 
secs. 301, 401, 63 Stat. 1053; 15 U.S.C. 714c; 
7 U.S.C. 1447, 1421) 

Effective date: Upon publication in the 
Federal Register. 

Signed at Washington, D.C., on No¬ 
vember 17,1961. 

E. A. Jaenke, 

Acting Executive Vice President , 
Commodity Credit Corporation . 

[F.R. Doc. 61-11197; Filed, Nov. 24, 1961; 
8:53 a.m.] 


Title 7—AGRICULTURE 

Chapter I—Agricultural Marketing 
Service (Standards, Inspections, 
Marketing Practices), Department 
of Agriculture 

PART 51—FRESH FRUITS, VEGE¬ 
TABLES AND OTHER PRODUCTS 
(INSPECTION, CERTIFICATION AND 
STANDARDS) 

Subpart—United States Standards for 
Grades of Filberts in the Shell 1 

On August 19, 1961, a notice of pro¬ 
posed rule making was published in the 
Federal Register (26 F.R. 7778) regard¬ 
ing a proposed revision of United States 
Standards for Filberts in the Shell. 

After consideration of all relevant 
matters presented, including the pro¬ 
posal set forth in the aforesaid notice, 
the following United States Standards 
for Grades of Filberts in the Shell are 
hereby promulgated pursuant to the au¬ 
thority contained in the Agricultural 
Marketing Act of 1946 (secs. 202-208, 60 
Stat. 1087, as amended; 7 U.S.C. 1621- 
1627). 

The proposed United States Standards 
for Grades of, Filberts in the Shell which 
were contained in the aforesaid notice 
are hereby adopted in the form in which 
such standards appeared in said notice 
and are hereby incorporated herein by 
this reference except for the following 
addition: 


1 Packing of the product in conformity 
with the requirements of these standards 
shall not excuse failure to comply with the 
provisions of the Federal Food, Drug, and 
Cosmetic Act or with applicable State laws 
and regulations. 


Insert the word “Grade” as a center 
heading immediately above § 51.1995 U.S. 
No. 1. 

It has been determined that good 
cause exists for not postponing the ef¬ 
fective date of these standards beyond 
the date of publication hereof in the 
Federal Register (5 U.S.C. 1001-1011), 
in that: (1) The 1961 packing season 
for filberts is at hand and it is in the 
interest of the public as well as the fil¬ 
bert industry that the revised standards 
become effective as soon as possible; and, 
(2) no special preparation on the part 
of the industry will be necessitated by 
the change in size requirements since 
the new size is already in use. 

Accordingly, the United States Stand¬ 
ards for Grades of Filberts in the Shell 
set forth herein shall become effective 
upon publication in the Federal 
Register, and shall thereupon super¬ 
sede the United States Standards for 
Filberts in the Shell which have been in 
effect since September 10, 1948. 

Dated: November 20, 1961. 

G. R. Grange, 
Deputy Administrator , 
Marketing Services . 


Grade 


Sec. 

51.1995 

U.S. No. 1. 


Unclassified 

51.1996 

Unclassified. 


Definitions 

51.1997 

Similar type. 

51.1998 

Dry. 

51.1999 

Well formed. 

51.2000 

Clean and bright. 

51.2001 

Blank. 

51.2002 

Damage. 

51.2003 

Reasonably well developed. 

51.2004 

Badly misshapen. 

51.2005 

Rancidity. 

51.2006 

Moldy. 

51.2007 

Insect injury. 


Application of Standards 

51.2008 

Application of standards. 


Authority: §§ 51.1995 to 51.2008 issued 
under secs. 202-208, 60 Stat. 1087, as 

amended; 7 U.S.C. 1621-1627. 

Grade 

§ 51.1995 U.S. No. 1. 

“U.S. No. 1” consists of filberts in the 
shell which are of similar type and dry. 
The shells shall be well formed, clean and 
bright, free from blanks, broken or split 
shells, and free from damage caused by 
stains, adhering husk or other means. 
The kernels shall be reasonably well de¬ 
veloped, not badly misshapen, free from 
rancidity, decay, mold, insect injury and 
free from damage caused by shriveling, 
discoloration or other means. * 

(a) The filberts shall meet one of the 
following size classifications as specified 
for round type and for long type varie¬ 
ties: 


11025 
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RULES AND REGULATIONS 


Size Requirements 


Size classifications 

Maximum size 

Minimum size 

Will pass 
through a 
round open¬ 
ing of the 
following size. 

Will not pass 
through a 
round o pop¬ 
ing of the 
following size. 

Round type 
varieties: 
Jumbo_... 

No maximum.__ 
5 %4 inch_ 

5 %4 inch. 

4 %4 inch. 

4 964 inch. 

No minimum. 

4 £64 inch. 

44 64 inch. 

3^64 inch. 

No minimum. 

Large.._ __ 

Medium.. _ _ 

4 %4 inch_ 

Small__ 

' 4 964 inch_ 

Long type 
varieties: 
Jumbo.. __ 

No maximum... 
*$64 inch__ 

Large.. 

Medium__ 

4 9^4 inch__ 

Small.. ._ _ 

3 964 inch_ 




(b) Tolerances. In order to allow 
for variations incident to proper grad¬ 
ing and handling, the following toler¬ 
ances, by count, are permitted as 
specified: 

(1) For mixed types. 10 percent for 
filberts which are of a different type. 

(2) For defects. 10 percent for fil¬ 
berts which are below the requirements 
of this grade: Provided, That not more 
than one-half of this amount or 5 per¬ 
cent shall consist of blanks, and not 
more than ‘ 5 percent shall consist of 
filberts with rancid, decayed, moldy or 
insect injured kernels, including not 
more than 3 percent for insect injury. 

(3) For off-size. 12 percent for fil¬ 
berts which fail to meet the require¬ 
ments for the size specified, but not 
more than five-sixths of this amount, or 
10 percent shall consist of undersize 
filberts. 

Unclassified 
§ 51.1996 Unclassified. 

“Unclassified” consists of filberts 
which have not been classified in ac¬ 
cordance with the foregoing grade. The 
term “unclassified” is not a grade within 
the meaning of these standards but is 
provided as a designation to show that 
no grade has been applied to the lot. 

Definitions 

§ 51.1997 Similar type. 

“Similar type” means that the filberts 
in each container are of the same general 
type and appearance. For example, 
nuts of the round type shall not be 
mixed with those of the long type in the 
same container. 

§ 51.1998 Dry. 

“Dry” means that the shell is free 
from surface moisture, and that the 
shells and kernels combined do not con¬ 
tain more than 10 percent moisture. 

§ 51.1999 Well formed. 

“Well formed” means that the filbert 
shell is not materially misshapen. 

§ 51.2000 Clean and bright. 

“Clean and bright” means that the in¬ 
dividual filbert and the lot as a whole 
are practically free from adhering dirt 
and other foreign material, and that the 
shells have characteristic color. 


§ 51.2001 Blank. 

“Blank” means a filbert containing no 
kernel or a kernel filling less than one- 
fourth the capacity of the shell. 

§ 51.2002 Damage. 


Chapter IX—Agricultural Marketing 
Service and Agricultural Stabiliza¬ 
tion and Conservation Service (Mar¬ 
keting Agreements and Orders), 
Department of Agriculture 


“Damage” means any specific defect 
described in this section; or an equally 
objectionable variation of any one of 
these defects, any other defect, or any 
combination of defects which materially 
detracts from the appearance, or the 
edible or shipping quality of the filberts. 
The following specific defects shall be 
considered as damage: 

(a) Stains which are dark and mate¬ 
rially affect the appearance of the indi¬ 
vidual shell. 

(b) Adhering husk when covering 
more than 5 percent of the surface of 
the shell in the aggregate. 

(c) Shriveling when the kernel is ma¬ 
terially shrunken, wrinkled, leathery 
and tough. 

(d) Discoloration when the appear¬ 
ance of the kernel is materially affected 
by black color. 

§ 51.2003 Reasonably well developed. 

“Reasonably well developed” means 
that the kernel fills one-half or more 
of the capacity of the shell. 

§ 51.2001 Badly misshapen. 

“Badly misshapen” means that the 
kernel is so malformed that the appear¬ 
ance is materially affected. 

§ 51.2005 Rancidity. 

“Rancidity” means that the kernel is 
noticeably rancid to the taste. An oily 
appearance of the flesh does not neces¬ 
sarily indicate a rancid condition. 

§ 51.2006 Moldy. 

“Moldy” means that there is a visible 
growth of mold either on the outside or 
the inside of the kernel. 

§ 51.2007 Insect injury. 

“Insect injury” means that the insect, 
frass or web is present inside the nut 
or the kernel shows definite evidence 
of insect feeding. 


[Milk Order 6] 

PART 906—MILK IN OKLAHOMA 
METROPOLITAN MARKETING AREA 

Order Amending Order 

Sec. ♦ 

906.0 Findings and determinations. 

Definitions 

906.1 Act. 

906.2 Secretary. 

906.3 Department. 

906.4 Person. 

906.5 Cooperative association. 

906.6 Oklahoma Metropolitan marketing 

area. 

906.7 Distributing plant. 

906.8 Supply plant. 

906.9 Pool plant. 

906.10 Nonpool plant. 

906.11 Handler. 

906.12 Producer. 

906.13 Producer milk. 

906.14 Other source milk. 

906.15 Producer-handler. 

906.16 Route. 

906.17 Fluid milk products. 

906.18 Accounting period. 

Market Administrator 

906.20 Designation. 

906.21 Powers. 

906.22 Duties. 

Reports, Records and Facilities 

906.30 Reports of receipts and utilization. 

906.31 Reports of payments to producers. 

906.32 Other reports. 

906.33 Records and facilities. 

906.34 Retention of records. 

Classification 

906.40 Skim milk and butterfat to be 

classified. 

906.41 Classes of utilization. 

906.42 Shrinkage. 

906.43 Responsibility of handlers and re¬ 

classification of milk. 

906.44 Transfers. 

906.45 Computation of skim milk and but¬ 

terfat in each class. 

906.46 Allocation of skim milk and but¬ 

terfat classified. 


Application of Standards 
§ 51.2008 Application of standards. 

(a) The grade of a lot of filberts shall 
be determined on the basis of a com¬ 
posite sample drawn from containers in 
various locations in the lot. However, 
any container or group of containers in 
which the filberts are obviously of a 
quality, type or size materially different 
from that in-the majority of containers 
shall be considered a separate lot, and 
shall be sampled separately. 

(b) In grading the sample, each filbert 
shall be examined for defects of the shell 
before being cracked for kernel exami¬ 
nation. The nut shall be classed as only 
one defective nut even though it may 
be defective externally and internally. 

[F.R. Doc. 61-11173; Filed, Nov. 24, 1961; 

8:48 a.m.] 


Minimum Prices 

906.50 Basic formula price to be used in 

determining Class I prices. 

906.51 Class prices. 

906.52 Butterfat differentials to handlers. 

906.53 Location adjustment credit to han¬ 

dlers. 

906.54 Equivalent prices. 

906.55 Rate of compensatory payment. 

Application of Provisions 


906.60 Producer-handlers. 

906.61 Handlers subject to other orders. 

906.62 Handlers operating nonpool plants. 

Determination of Uniform Prices 

906.70 Computation of'value of milk. 

906.71 Computation of aggregate va 

used to determine price(s). 

906.72 Computation of uniform price. 


906.80 

906.81 

906.82 


Payments 

i and method of payment, 
don adjustment tq producers. 

_ i -..±4 -— HiflForpntial. 
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Sec. 

906.83 Producer-settlement fund. 

906.84 Payments to the producer-settle¬ 

ment fund. 

906.85 Payment out of the producer-settle¬ 

ment fund. 

906.86 Adjustments of accounts. 

906.87 Marketing services. 

906.88 Expense of administration. 

906.89 Termination of obligation. 

Effective Time, Suspension or Termination 

906.90 Effective time. 

906.91 Suspension or termination. 

906.92 Continuing obligations. 

906.93 Liquidation. 

Miscellaneous Provisions 


906.100 Agents. 

906.101 Separability of provisions. 

Authority: §§ 906.0 to 906.101 issued un¬ 
der secs. 1-19, 48 Stat. 31, as amended; 7 
U.S.C. 601-674. 


§ 906.0 Findings and determinations. 


The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR Part 
900), a public hearing was held upon 
certain proposed amendments to the 
tentative marketing agreement and to 
the order regulating the handling of milk 
in the Oklahoma Metropolitan market¬ 
ing area. Upon the basis of the evidence 
introduced at such hearing and the rec¬ 
ord thereof, it is found that: 


(1) The said order as hereby amend¬ 
ed, and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
m the said marketing area, and the mini¬ 
mum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and whole- 
some milk, and be in the public interest; 

(3) The said order as hereby amended, 
regulates the handling of milk in the 
same manner as, and is applicable only 
to pmons in the respective classes of 
industrial or commercial activity speci- 

? marke ^ in S agreement upon 
which a hearing has been held. 

rfipHK A i! m i! k and milk Products han- 
as wL handlers ' as defined in the order 
tatSSFf amended ’ are in the current of 
obstn, t ^ te . C ° m 5 ,erce or direc tly burden, 
in affect lnterst ate commerce 

n milk or its products; and \ 


(5) It is hereby found that the neces¬ 
sary expense of the market administra¬ 
tor for the maintenance and functioning 
of such agency will require the payment 
by each handler, as his pro rata share of 
such expense, 4 cents per hundredweight 
or such amount not to exceed 4 cents per 
hundredweight as the Secretary may 
prescribe with respect to all milk pur¬ 
suant to § 906.88. 

(b) Additional findings. It is neces¬ 
sary in the public interest to make 
this order amending the order effective 
not later than December 1, 1961. Any 
delay beyond that date would tend to 
disrupt the orderly marketing of milk in 
the marketing area. 

(2) r The provisions of the said order 
are known to handlers. The recom¬ 
mended decision of the Assistant Secre¬ 
tary, United States Department of Agri¬ 
culture, was issued September 22, 1961 
and the decision of the Assistant Secre¬ 
tary containing all amendment provi¬ 
sions of this order, was issued October 
27, 1961. The changes effected by this 
order will not require extensive prepa¬ 
ration or substantial alteration in 
method of operation for handlers. In 
view of the foregoing, it is hereby found 
and determined that good cause exists 
for making this order amending the or¬ 
der effective December 1, 1961, and that 
it would be contrary to the public interest 
to delay the effective date of this order 
for 30 days after its publication in the 
Federal Register. (Sec. 4(c), Adminis¬ 
trative Procedure Act, 5 U.S.C. 1001- 
1011 .) 

(c) Determinations. It is hereby de¬ 
termined that: 

(1) The refusal or failure of han¬ 
dlers (excluding cooperative associa¬ 
tions specified in section 8c(9) of the 
Act) of more than 50 percent of the 
milk, which is marketed within the mar¬ 
keting area, to sign a proposed marketing 
agreement, tends to prevent the effectua¬ 
tion of the declared policy of the Act; 

(2) The issuance of this order, amend¬ 
ing the order, is the only practical means 
pursuant to the declared policy of the 
Act of advancing the interests of pro¬ 
ducers as defined in the order as herein 
amended; and 

(3) The issuance of the order amend¬ 
ing the order is approved or favored by 
at least two-thirds of the producers who 
participated in a referendum and who 
during the determined representative 
period were engaged in the production of 
milk for sale in the marketing area. 

Order relative to handling. It is there¬ 
fore ordered, that on and after the effec¬ 
tive date hereof, the handling of milk in 
the Oklahoma Metropolitan marketing 
area shall be in conformity to and in 
compliance with the terms and condi¬ 
tions of the aforesaid order, as amended, 
and as hereby further amended as 
follows: 

Definitions 

§ 906.1 Act. 

“Act” means Public Act No. 10, 73d 
Congress, as amended, and as reenacted 
and amended by the Agricultural Mar¬ 
keting Agreement Act of 1937, as amend¬ 
ed (7 U.S.C. 601 et seq.). 


§ 906.2 Secretary. 

“Secretary” means the Secretary of 
Agriculture or other officer or employee 
of the United States authorized to exer¬ 
cise the powers or to perform the duties 
of the said Secretary of Agriculture. 

§ 906.3 Department. 

“Department” means the United 
States Department of Agriculture or 
such other Federal agency authorized 
to perform the price reporting functions 
specified in this subpart. 

§ 906.4 Person. 

“Person” means any individual, part¬ 
nership, corporation, association, or any 
other business unit. 

§ 906.5 Cooperative association. 

“Cooperative association” means any 
cooperative marketing association of 
producers which the Secretary deter¬ 
mines, after application by the associa¬ 
tion: 

(a) To be qualified under the provi¬ 
sions of the act of Congress of February 
18, 1922, as amended, known as the 
“Capper-Volstead Act”; 

(b) To have full authority in the sale 
of milk of its members; and 

(c) To be engaged in making collec¬ 
tive sales or marketing milk or its prod¬ 
ucts for its members. 

§ 906. 6 Oklahoma Metropolitan market¬ 
ing area. 

“Oklahoma Metropolitan, marketing 
area”, hereinafter called the “Marketing 
Area”, means all the territory within 
Tulsa County, the city of Sapulpa, and 
the township of Sapulpa in Creek Coun¬ 
ty; that part of Black Dog Township in 
20 North, Ranges 10, 11, and 12 East in 
Osage County; the cities of Muskogee, 
McAlester, Ponca City, and Tahlequah; 
Oklahoma County, except Deer Creek, 
Deep Fork, and Luther Townships; 
Moore, Taylor, Case, Liberty, Norman, 
and Noble Townships in Cleveland Coun¬ 
ty; Bales, Davis, Dent, Brinton, Rock 
Creek7 Forest, and Earlsboro townships 
in Pottawatomie County; the city and 
township of Guthrie in Logan County; 
the city and township of Stillwater and 
Union Township, including the city of 
Cushing in Payne County; and the city 
of Enid and Vance Air Force Base in 
Garfield County; all in the State of 
Oklahoma. 

§ 906.7 Distributing plant. 

“Distributing plant” means a plant: 

(a) Which is approved by a duly con¬ 
stituted state or municipal health au¬ 
thority, or which is acceptable to an 
agency of the Federal Government for 
the disposition of milk at an installation 
in the marketing area; 

(b) In which milk or skim milk is 
processed or packaged; and 

(c) Which receives milk from dairy 
farmers who would be producers if this 
plant qualified as a pool plant, or Grade 
A milk in bulk from other pool plants, 
and from which an amount equal to 
50 percent of such receipts is disposed 
of as Class I milk on routes, and an 
amount equal to at least 5 percent of such 
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receipts is disposed of as Class I milk 
on routes in the marketing area. 

§ 906.8 Supply plant. 

“Supply plant” means a plant which 
receives milk from approved dairy farm¬ 
ers who would be producers if this plant 
qualified as a pool plant and from which 
an amount equal to 50 percent of the 
receipts from such approved farmers is 
shipped to a distributing plant during 
the month in the form of fluid milk prod¬ 
ucts: Provided, That any plant which 
qualifies as a pool plant during each of 
the months of September through De¬ 
cember shall be a supply plant for the 
following months of January through 
August except that if the operator of 
such plant so requests the market ad¬ 
ministrator in writing, its pool plant 
status shall be terminated the first day 
of the month following receipt of such 
notification. 

§ 906.9 Pool plant. 

“Pool plant” means: 

(a) A distributing plant (other than 
that of a producer-handler or one which 
is exempt pursuant to § 906.61) ; 

(b) A supply plant; and 

(c) A plant at which milk is received 
directly from the farms of dairy farmers 
holding permits or authorizations is¬ 
sued by a health authority having juris¬ 
diction in the marketing area and which 
is operated by a cooperative association 
having member producers whose milk 
is received at other pool plants. 

§ 906.10 Nonpool plant. 

“Nonpool plant” means any milk plant 
which is not a pool plant. 

§ 906.11 Handler. 

“Handler” means: 

(a) Any person in his capacity as the 

operator of one or more pool plants: 
Provided , That in the case of recognized 
divisions of a corporation which are op¬ 
erated as separate business units, each 
such division shall be deemed to be a 
handler; ^ 

(b) Any person in his capacity as the 
operator of a nonpool plant from which 
Class I milk is disposed of on routes in 
the marketing area; 

(c) A cooperative association which 
owns or operates a plant described in 
§ 906.9(c) with respect to the milk of its 
member producers which is delivered to 
the pool plant of another handler in a 
tank truck owned or operated by such 
cooperative association for the account 
of such cooperative association (such 
milk shall be considered to have been 
received by such cooperative association 
at a pool plant at the location of the 
plant to which it is delivered); or 

(d) Any cooperative association with 
respect to the milk of producers which it 
causes to be diverted to nonpool plants 
for the account of such cooperative 
association. 

§ 906.12 Producer. 

“Producer” means any person, other 
than a producer-handler, who under a 
dairy farm permit, authorization, or rat¬ 
ing for the production of milk to be dis¬ 
posed of as Grade A milk issued by a duly 
constituted state or municipal health au- 
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thority, or by an agency of the Federal 
Government located in the marketing 
area, produces milk which is received at 
a pool plant directly from the farm of 
such person. This definition shall in¬ 
clude any person meeting the above re¬ 
quirements whose milk is caused by a 
handler to be diverted from a pool plant 
to a nonpool plant for the account of 
such handler, and milk so diverted shall 
be deemed to have been received at the 
pool plant from which it is diverted for 
the purpose of determining location dif¬ 
ferentials pursuant to § 906.81. This 
definition shall not include any person 
with respect to milk produced by him 
which is received at a plant which is 
regulated by another order issued pur¬ 
suant to the Act if the other order re¬ 
quires such person to be designated as a 
producer or any person with respect to 
milk produced by him which is deemed 
to have been received at a plant which 
is subject to full regulation by the order 
regulating the handling of milk in the 
Red River Valley marketing area (Part 
963 of this chapter), if such person is 
designated as a producer under the Red 
River Valley order. 

§906.13 Producer milk. 

“Producer milk” means all skim milk 
and butterfat in milk, produced by a pro¬ 
ducer which is received by a handler 
either directly from producers or from 
other handlers as defined in § 906.11(c). 

§ 906.14 Other source milk. 

“Other source milk” means all skim 
milk and butterfat, other than that con¬ 
tained in producer milk or in receipts of 
fluid milk products from other pool 
plants, and products designated as Class 
II milk pursuant to § 906.41(b) from any 
source (including those from a plant’s 
own production) which are reprocessed 
or converted to another product in the 
plant during the accounting period, and 
any disappearance of nonfluid milk 
products not otherwise accounted for. 

§ 906.15 Producer-handler. 

“Producer-handler” means any person 
who produces milk and operates a plant 
which meets the standards in § 906.7 fa) 
from which Class I milk is disposed of on 
routes in the marketing area, but who 
receives no milk from producers or other 
dairy farmers. 

§ 906.16 Route. 

“Route” means any delivery (includ¬ 
ing any delivery by a vendor or disposi¬ 
tion at a plant store) of fluid milk prod¬ 
ucts other than a delivery in bulk to a 
milk plant. 

§ 906.17 Fluid milk products. 

“Fluid milk products” mean milk, 
skim milk, buttermilk, flavored milk, 
flavored milk drinks, cream (except 
cream stored and frozen), cultured sour 
cream, and any mixture in fluid form 
of cream and milk or skim milk (except 
bulk ice cream mix). 

§906.18 Accounting period. 

“Accounting period” shall mean a cal¬ 
endar month unless the handler during 
any calendar month makes a request in 
writing to the market administrator re¬ 


questing two accounting periods during 
the month. No accounting period shall 
be of less than 5 days duration and the 
request for 2 accounting periods must be 
made at least 48 hours prior to the end 
of the first accounting period in the 
month. 

Market Administrator 
§ 906.20 Designation. 

The agency for the administration of 
this part shall be a market administrator, 
selected by the Secretary, who shall be 
entitled to such compensation as may be 
determined by, and shall be subject to re¬ 
moval at the discretion of, the Secretary. 

§ 906.21 Powers. 

The market administrator shall have 
the following powers with respect to this 
part: 

(a) To administer its terms and pro¬ 
visions ; 

(b) To receive, investigate, and report 
to the Secretary complaints of violations; 

(c) To make rules and regulations to 
effectuate its terms and provisions; and 

(d) To recommend amendments to the 
Secretary. 


§ 906.22 Duties. 


The market administrator shall per¬ 
form all duties necessary to administer 
the terms and provisions of this part, in¬ 
cluding but not limited to the following: 

(a) Within 30 days following the date 
on which he enters upon his duties, or 
such lesser period as may be prescribed 
by the Secretary, execute and deliver to 
the Secretary a bond, effective as of the 
date on which he enters upon such duties 
and conditioned upon the faithful per¬ 
formance of such duties, in an amount 
and with surety thereon satisfactory to 
the Secretary; 

(b) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer its terms and 
provisions; 

(c) Obtain a bond in a reasonable 
amount and with reasonable surety 
thereon covering each employee who 
handles funds entrusted to the market 
administrator; 

(d) Pay out of funds provided by 
§ 906.88 the cost of his bond and of the 
bonds of his employees, his own compen¬ 
sation, and all other expenses (except 
those incurred under § 906.87) neces¬ 
sarily incurred by him in the mainte¬ 
nance and functioning of his office and m 


le performance of his duties; 

(e) Keep such books and records as 
ill clearly reflect the transactions pro- 
fled for in this part, and upon request 
7 the Secretary surrender the same to 
ich other person as the Secretary may 
a signate * 

(f) Submit his books and records to 
samination by the Secretary and ru - 
Lsh such information and reports as 
Lay be requested by the Secretary; 

(g) Audit all reports and payments oy 
ich handler by inspection of s f 
andler’s records and of the recor f. p 
ay other handler or person upon whose 
;ilization the classification of s ^ ir ^ H 

: butterfat for such handler .deP » 

(h) Publicly announce, at his oisci 
an unless otherwise directed by 





Saturday, November 25, 1961 

Secretary, by posting in a conspicuous 
place in his office and by such other 
means as he deems appropriate, the 
name of any person who, after the day 
upon which he is required to perform 
such acts, has not: 

(1) Made reports pursuant to §§ 906.30 
to 906.32, inclusive, 

(2) Maintained adequate records and 
facilities pursuant to § 906.33, or 

(3) Made payments pursuant to 
§§ 906.80 to 906.88, inclusive; 

(i) On or before the 12th day after 
the end of each month, report to each 
cooperative association which so re¬ 
quests the amount and class utilization 
of milk caused to be delivered by such 
cooperative association either directly or 
from producers who are members of such 
cooperative association, to each handler 
to whom the cooperative association 
sells milk. For the purposes of this re¬ 
port, the milk caused to be so delivered 
by a cooperative association shall be pro¬ 
rated to each class in the proportion that 
the total receipts of producer milk by 
such handler were used in each class; 

(j) Publicly announce by posting in a 
conspicuous place in his office and by 
such other means as he deems appro¬ 
priate the prices determined for each 
month as follows: 

(1) On or before the 5th day of each 
month the minimum price for Class I 
milk computed pursuant to § 906.51(a) 
and the Class I butter fat differential 
computed pursuant to § 906.52(a), both 
for the current month; and the mini¬ 
mum price for Class II milk pursuant to 
§ 906.51(b) and the Class II butterfat 
differential computed pursuant to 
§ 906.52(b) both for the previous month. 

(2) On or before the 12th day of each 
month the uniform price(s) computed 
pursuant to § 906.72 or § 906.73, as ap¬ 
plicable, and the butterfat differential 
computed pursuant to § 906.82, both for 
the previous month; and 

(k) Prepare and disseminate to the 
public such statistics and information as 
he deems advisable and as do not reveal 
confidential information. 

Reports, Records and Facilities 

§ 906.30 Reports of receipts and utiliza¬ 
tion. 

On or before the 7th day after the end 
of each month each handler, except a 
Producer-handler, shall report to the 
jnarket administrator for each account¬ 
ing period in the month in detail on 
forms prescribed by the market adminis¬ 
trator as follows: 

(a) The quantities of skim milk and 
butterfat contained in milk received 
from producers, and for the months of 
"larch through June, 1960, the aggre¬ 
gate quantities of base milk and excess 
milk; 

<b) The quantities of skim milk and 

utterfat contained in (or used in the 
Production of) receipts from other 

handlers; 

(c) The quantities of skim milk and 

utterfat contained in receipts of other 
source milk (except Class II products 

sposed of in the form in which received 

hv ?u Ut further Processing or packaging 
°y the handler); 
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(d) The utilization of all skim milk 
and butterfat required to be reported 
pursuant to this section; 

(e) The disposition of Class I prod¬ 
ucts on routes wholly outside the mar¬ 
keting area; and 

(f) The quantities of skim milk and 
butterfat contained in opening and clos¬ 
ing inventories; 

(g) Such other information with re¬ 
spect to receipts and utilization as the 
market administrator may prescribe. 

§ 906.31 Reports of payments to pro¬ 
ducers. 

On or before the 20th day of each 
month, each handler who operates a 
pool plant shall submit to the market 
administrator his producer payroll for 
deliveries of the preceding month which 
shall show : (a) The total pounds of milk 
received from each producer and co¬ 
operative association, the total pounds 
of butterfat contained m such milk and 
the number of days on which milk was 
received from such producers, including 
for the months of March through June 
1960, such producer’s deliveries of base 
and excess milk; (b) the amount of pay¬ 
ment to each producer or cooperative 
association; and (c) the nature and 
amount of any deductions or charges 
involved in such payments. 

§ 906.32 Other reports. 

(a) Each producer-handler shall make 
reports to the market administrator at 
such time and in such manner as the 
market administrator may prescribe, and 

(b) Each handler who causes milk to 
be diverted to a nonpool plant, shall, 
prior to such diversion, report to the 
market administrator and to the co¬ 
operative association of which such pro¬ 
ducer is a member, his intention to divert 
such milk, the proposed date or dates 
of such diversion, and the plant to which 
such milk is to be diverted. 

§ 906.33 Records and facilities. 

Each handler shall maintain and make 
available to the market administrator 
or to his representative during the usual 
hours of business such accounts and rec¬ 
ords of his operations and such facilities 
as are necesary for the market admin¬ 
istrator to verify or establish the correct 
data with respect to: (a) The receipts 
and utilization of all receipts of pro¬ 
ducer milk and other source milk; (b) 
the weights and tests for butterfat and 
other content of all milk, skim milk, 
cream, and milk products handled; (c) 
payments to producers and cooperative 
association; and (d) the pounds of skim 
milk and butterfat contained in or repre¬ 
sented by all milk, skim milk, cream, and 
milk products on hand at the beginning 
and end of each accounting period. 

§ 906.34 Retention of records. 

All books and records required under 
this subpart to be made available to the 
market administrator shall be retained 
by the handler for a period of three years 
to begin at the end of the month to which 
such books and records pertain; Pro¬ 
vided, That if, within such three-year 
period, the market administrator no¬ 
tifies the handler in writing that the re¬ 
tention of such books and records, or of 
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specified books and records, is necessary 
in connection with a proceeding under 
section 8c(15) (A) of the Act or a court 
action specified in such notice, the han¬ 
dler shall retain such books and records, 
or specified books and records, until fur¬ 
ther written notification from the market 
administrator. In either case the mar¬ 
ket administrator shall give further 
written notification to the handler 
promptly, upon the termination of the 
litigation or when the records are no 
longer necesasry in connection therewith. 

Classification 

§ 906.40 Skim milk and butterfat to be 
classified. 

All skim milk and butterfat received 
during each accounting period by a han¬ 
dler which is required to be reported 
pursuant to § 906.30 shall be classified by 
the market administrator pursuant to 
the provisions contained in §§ 906.41 to 
906.46. If any of the water contained in 
the milk from which a product is made 
is removed before the product is utilized 
or disposed of by a handler, the pounds 
of skim milk used or disposed of in such 
product shall be considered to be an 
amount equivalent to the nonfat milk 
solids contained in such product, plus all 
of the water originally associated with 
such solids. 

§ 906.41 Classes of utilization. 

(a) Class I milk shall be all skim milk 
(including reconstituted skim milk) and 
butterfat: 

(1) Disposed of in the form of fluid 
milk products except: 

(1) Fluid milk products classified as 
Class II pursuant to paragraph (b) (2), 

(3), (4), and (8) of this section, and 

(ii) Fluid milk products which are 
fortified with nonfat milk solids shall be 
Class I in an amount equal only to the 
weight of an equal volume of an unforti¬ 
fied product of the same butterfat con¬ 
tent; and 

(2) Not specifically accounted for as 
Class II utilization; and 

(b) Class II milk shall be all skim milk 
and butterfat: 

(1) Used to produce any product other 
than a fluid milk product; 

(2) In cream stored and frozen; 

(3) Disposed of for livestock feed if 
records and reports satisfactory to the 
market administrator to verify such use 
are maintained and submitted as re¬ 
quired; 

(4) In skim milk dumped after prior 
notification to, and opportunity for veri¬ 
fication by the market administrator; 

(5) In actual shrinkage of producer 
milk in an amount not to exceed one-half 
percent of the total pounds of skim milk 
and butterfat received directly from 
producers’ farms, plus one and one-half 
percent of the total pounds of skim milk 
and butterfat in milk, skim milk and 
cream in bulk fluid form received at a 
pool plant from both producers and other 
pool plants and which were not disposed 
of in bulk to the pool plant of another 
handler; 

(6) In shrinkage of bulk other source 
milk; 

(7) In inventory as fluid milk products 
at the end of the accounting period; and 
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(8) The weight of skim milk in forti¬ 
fied fluid milk products which is not 
classified pursuant to paragraph (a)(1) 
(ii) of this section. 

§ 906.42 Shrinkage. 

The market administrator shall de¬ 
termine the assignment of shrinkage to 
Class II milk as follows: 

(a) Determine the total shrinkage of 
butterfat and skim milk in each pool 
plant; and 

(b) Assign the shrinkage of skim milk 
and butterfat pro rata between producer 
milk and bulk other source milk. 

§ 906.43 Responsibility of handlers and 
reclassification of milk. 

(a) All skim milk and butterfat shall 
be Class I milk unless the handler who 
first receives such skim milk or butter¬ 
fat can prove to the market administra¬ 
tor that such skim milk or butterfat 
should be classified otherwise. 

(b) Any skim milk or butterfat classi¬ 
fied as Class II milk shall be reclassified 
if such skim milk or butterfat is later 
disposed of by such handler or another 
handler (whether in original form or 
other form) as Class I milk. Any skim 
milk or butterfat which was classified as 
Class II in the previous accounting 
period pursuant to § 906.41(b) (7) shall 
be reclassified as Class I milk if it is sub¬ 
tracted in the current month from Class 

I pursuant to § 906.46(a)(6). 

§ 906.44 Transfers. 

Skim milk or butterfat disposed of 
from a pool plant either by transfer or 
diversion shall be classified: 

(a) As Class I milk if diverted or 
transferred in bulk in the form of milk, 
skim milk or cream, including milk 
caused to be delivered to such handler’s 
pool plant(s) from producers’ farms by 
a cooperative association in its capacity 
as a handler pursuant to § 906.11(c), to 
the pool plant of another handler (ex¬ 
cept a producer-handler) unless utiliza¬ 
tion in Class II is mutually indicated in 
writing to the market administrator by 
both handlers on or before the 7th day 
after the end of the month within which 
such transaction occurred: Provided, 
That the skim milk or butterfat so 
assigned to Class II shall be limited to 
the amount thereof remaining in Class 

II in the plant of the transferee-handler 
after the subtraction of other source 
milk pursuant to § 906.46, and any addi¬ 
tional amounts of such skim milk or but¬ 
terfat shall be assigned to Class I: And 
provided further, That if either or both 
handlers have received other source milk, 
the skim milk or butterfat so transferred 
or diverted shall be classified at both 
plants so as to allocate the greatest pos¬ 
sible Class I utilization to producer milk. 
In no case shall the amount of milk 
assigned to Class I in the transferee 
plant be greater than the difference be¬ 
tween its total receipts of milk and its 
total utilization of such milk in Class II; 

(b) As Class I milk if transferred to 
a producer-handler in the form of milk, 
skim milk or cream; 

(c) As Class I milk if diverted or 
transferred in bulk in the form of milk 
or skim milk to a nonpool plant located 
more than 300 miles from the City Hall 


in either Oklahoma City or Tulsa, Okla¬ 
homa, by the shortest hard-surfaced 
highway distance as determined by the 
market administrator: 

(d) As Class I milk if transferred in 
bulk in the form of cream to a nonpool 
plant located more than 300 miles from 
the City Hall in either Oklahoma City 
or Tulsa, Oklahoma, by the shortest 
hard-surfaced highway distance as de¬ 
termined by the market administrator, 
unless the handler claims classification 
as Class II milk, establishes the fact that 
such cream was transferred without 
Grade A certification, each container was 
tagged or labeled to show that con¬ 
tents were only for manufacturing use, 
the shipment was invoiced accordingly, 
and the market administrator was given 
sufficient notice to allow him to verify 
the shipment; 

(e) (1) As Class I milk, if diverted or 
transferred in bulk in the form of milk, 
skim milk, or cream to a nonpool plant 
located not more than 300 miles by the 
shortest hard-surfaced highway distance 
from the City Hall in either Oklahoma 
City or Tulsa, Oklahoma, from which 
fluid milk is disposed of on wholesale or 
retail routes or to other milk plants, un¬ 
less all the following conditions are met: 

(1) The market administrator is per¬ 
mitted to audit the records of such non¬ 
pool plant; and 

(ii) Such nonpool plant received milk 
from dairy farmers who the market ad¬ 
ministrator determines constitute its 
regular sources of supply for Class I 
milk; 

(2) If these conditions are met the 
market administrator shall classify such 
milk as reported by the handler subject 
to verification as follows: (i) Determine 
the use of all skim milk and butterfat 
at such nonpool plant, and (ii) allocate 
the skim milk and butterfat so trans¬ 
ferred or diverted to the highest use 
classification remaining after subtract¬ 
ing in series beginning with the highest 
use classification, the skim milk and but¬ 
terfat in milk received at the nonpool 
plant directly from dairy farmers who 
the market administrator determines 
constitute its regular sources of supply 
for Class I milk; 

(f) As Class II milk if diverted or 
transferred in bulk in the form of milk, 
skim milk, or cream to a nonpool plant 
located not more than 300 miles by the 
shortest hard-surfaced highway distance 
from the City Hall in either Oklahoma 
City or Tulsa, Oklahoma, and from which 
fluid* milk is not disposed of on wholesale 
or retail routes, except that: 

(1) If such nonpool plant transfers 
milk, skim milk, or cream to a pool plant, 
an equal amount of skim milk and but¬ 
terfat transferred to such nonpool plant 
from the pool plants of other handlers 
shall be deemed to have been transferred 
directly to the second pool plant and 
shall be classified pursuant to the pro¬ 
visions of paragraph (a) of this section; 
and 

(2) If such nonpool plant transfers 
milk, skim milk, or cream to a second 
nonpool plant which distributes fluid 
milk on wholesale or retail routes, skim 
milk or butterfat transferred from the 
pool plant to the first nonpool plant shall 
be Class I milk to the extent of the 


amount so transferred to such second 
nonpool plant unless it is established that 
the milk, skim milk, or cream was trans¬ 
ferred to the second nonpool plant with¬ 
out Grade A certification and with each 
container labeled or tagged to indicate 
that the contents were for manufactur¬ 
ing use only, and* that the shipment was 
so invoiced. 

§ 906.45 Computation of skim milk and 
butterfat in each class. 

For each accounting period, the mar¬ 
ket administrator shall correct for 
mathematical and for other obvious er¬ 
rors, the accounting period report sub¬ 
mitted by each handler and shall com¬ 
pute the pounds of skim milk and 
butterfat in Class I milk and Class II 
milk. 


§ 906.46 Allocation of skim milk and 
butterfat classified. 

After making the computations pur¬ 
suant to § 906.45, the market adminis¬ 
trator shall determine the classification 
of producer milk received by each han¬ 
dler in the following manner: 

(а) Skim milk shall be allocated as 
follows: 

(1) Subtract from the total pounds of 
skim milk in Class II milk, the pounds of 
skim milk in shrinkage of producer milk 
determined pursuant to § 906.41(b) (5); 

(2) Subtract from the remaining 
pounds of skim milk, in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in the 
4orm of nonfluid milk products, other 
than condensed skim milk or nonfat dry 
milk. 

(3) Subtract from the remaining 
pounds of skim milk, in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in the 
form of condensed skim milk or nonfat 
dry milk; 

(4) Subtract from the remaining 
pounds of skim milk in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in 
the form of fluid milk products which 
were not subject to the Class I pricing 
and payment provisions of another order 
issued pursuant to the Act; 

(5) Subtract from the remaining 
pounds of skim milk: 

(i) In series beginning with Class II 
milk, the pounds of skim milk in other 
source milk received in fluid milk prod¬ 
ucts which were subject to the Class I 
pricing and payment provisions of an¬ 
other order issued pursuant to the Act, 
but which are not subtracted from Class 
I pursuant to (ii) of this subparagraph^ 

(ii) In Class I milk, the pounds oi 
skim milk in sour cream (in case of f Qltl " 
fied sour cream, the pounds of ah 
equivalent volume of unfortified soui 
cream) received in packaged form if such 
sour cream is priced as Class II pursua 
to Part 941 of this chapter and if no sour 
cream is processed and packaged in t e 
plant during the accounting period. 

(б) Subtract from the * em . a1 ^ 
pounds of skim milk, in series beginn g 
with Class II milk, the pounds of skim 
milk in inventory at the beginning of 
month in the form of fluid milk produ , 

(7) Subtract from the remaining 
pounds of skim milk in each class 
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skim milk received from other handlers 
in the form of fluid milk products pur¬ 
suant to § 906.44; 

(8) Add to the pounds of skim milk 
remaining in Class II, the pounds of skim 
milk subtracted pursuant to subpara¬ 
graph (1) of this paragraph; and 

(9) If the remaining pounds of skim 
milk in both classes exceed the pounds 
of skim milk received from producers, 
subtract such excess from the pounds of 
skim milk in each class, beginning with 
Class II milk. Any amount so subtracted 
shall be called overage; 

(b) Butterfat shall be allocated in the 
same manner prescribed in paragraph 

(a) of this section for determining the 
allocation of skim milk to producer milk; 
and 

(c) Add together the pounds of skim 
milk and butterfat in each class com¬ 
puted pursuant to paragraphs (a) and 

(b) of this section and determine the 
percentage of butterfat in producer milk 
allocated to each class. 

Minimum Prices 

§ 906.50 Basic formula price to be used 
in determining Class I price. 

The basic formula price to be used 
in determining the price per hundred- 
j weight of Class I milk shall be the high¬ 
est of the prices computed pursuant to 
paragraphs (a) and (b) of this section 
for the preceding month, rounded to the 
nearest whole cent. 

(a) The average of the basic or field 
prices per hundredweight reported to 
have been paid or to be paid for milk of 
3.5 percent butterfat content received 

I from farmers during the month at the 
following plants or places for which 
prices have been reported to the market 
administrator or to the Department: 
Present Operator and Location 

Pet Milk Co., Wayland, Mich. 

Pet Milk Co., Coopersville, Mich. 

Borden Co., Orfordville, Wis. 

Borden Co., New London, Wis. 

Carnation Co., Richland Center, Wis. 

Pet Milk Co., New Glarus, Wis. 

Pet Milk Co., Belleville, Wis. 

White House Milk Co., Manitowoc, Wis. 
White House Milk Co., West Bend, Wis. 

(b) The price per hundredweight 
computed by adding together the plus 
values pursuant to subparagraphs (1) 
ana (2) of this paragraph; 

nil ( f 1} , ? rom the simple average as com- 
PUted by the market administrator of 
ne daily wholesale selling prices (using 
e mid-point of any price range as one 
p ice) per pound of Grade A (92-score) 
, 4 . C j eamery butter at Chicago, as 
by the De Partment during the 
subtract 3 cents, add 20 percent 
hereof and multiply by 3.5; and 

the sim P le average as com- 
i wpiahf b ^ the market administrator of the 
I PoimHf d avera ^ es of carlot prices per 
and nonfat dr y m fik solids, spray 
human° ler process » respectively, for 
I bg nion? nsUr ?f ti0n ’ fob - manufactur- 

lished fn^t^ the Chlcag0 area as P ul >- 
of thl° r the penod f rom the 26th day 

25th dayofTh^ m ° nt f h through the 
CZ the current month by the 

by g 2 ment > deduct 5.5 cents, multiply 
No. 227— pt. i- 2 


§ 906.51 Class prices. 

Subject to the provisions of §§ 906.52 
and 906.53, inclusive, the minimum prices 
per hundredweight to be paid by each 
handler for milk received at his plant 
from producers during the month shall 
be as follows: 

(a) Class I milk . The basic formula 
price plus $1.48 during the months of 
April, May and June and plus $1.88 dur¬ 
ing all other months: Provided , That for 
each of the months of September, Octo¬ 
ber, November and December, such price 
shall not be less than that for the pre¬ 
ceding month, and that for each of the 
months of April, May and June such 
price shall be not more than that for the 
preceding month. To this price add or 
subtract a “supply-demand adjustment” 
of not more than 50 cents, computed as 
follows: 

(1) Divide the total receipts of pro¬ 
ducer milk in the second and third 
months preceding by the total gross 
volume of Class I milk (excluding inter¬ 
handler transfers and sales by producer- 
handlers and handlers partially exempt 
from this order pursuant to § 906.61) for 
the same months, multiply the result 
by 100, and round to the nearest whole 
number. The result shall be known as 
the Class I utilization percentage. 

(2) Compute a “net deviation per¬ 
centage” as follows: 

(i) If the Class I utilization percent¬ 
age is neither less than the minimum 
standard utilization percentage specified 
below nor in excess of the maximum 
standard utilization percentage specified 
below, the net deviation percentage is 
zero, 

(ii) Any amount by which the Class I 
utilization percentage is less than the 
minimum standard utilization percent¬ 
age specified below is a “minus net devi¬ 
ation percentage”, and 

(iii) Any amount by which the Class 
I utilization percentage exceeds the max¬ 
imum standard utilization percentage 
specified below is the “plus net devia¬ 
tion percentage”; 


Month for 
which price 
applies 

Months used in 
computation 

Standard 

utilization 

percentage 

Mini¬ 

mum 

Maxi¬ 

mum 

January. 

October-Novcmber_ 

128 

136 

February. 

November-December... 

117 

125 

March.. 

Decern ber-January_ 

110 

118 

April. 

January-February_ 

no 

118 

May _ ... 

February-M arch_ 

119 

127 

June. 

March- April 

130 

138 

July. 

April-May_ ___ 

142 

150 

August_ 

May-June_ 

160 

168 

September.... 

June-July. 

152 

160 

October_ 

July-August_ 

149 

157 

November_ 

August-September. 

140 

148 

December.... 

September-October_ 

132 

140 


(3) For a minus “net deviation per¬ 
centage” the Class I price shall be in¬ 
creased and for a plus “net deviation 
percentage” the Class I price shall be de¬ 
creased as follows: 

(i) One-half cent times each such per¬ 
centage point of net deviation; plus 

(ii) One-half cent times the lesser of; 
(a) Each such percentage point of net 

deviation, or 


(b) Each percentage point of net de¬ 
viation of like direction (plus ‘or minus, 
with any net deviation percentage of' 
opposite direction considered to be zero 
for purposes of computations of this sub- 
paragraph) computed pursuant to sub- 
paragraph (2) of this paragraph for the 
month immediately preceding; plus 

(iii) One-half cent times the least of: 

(a) Each such percentage point of net 
deviation; 

(b) Each percentage point of net de¬ 
viation of like direction computed pur¬ 
suant to subparagraph (2) of this 
paragraph for the month immediately 
preceding, or 

(c) Each percentage point of net de¬ 
viation of like direction computed pursu¬ 
ant to subparagraph (2) of this para¬ 
graph for the second preceding month. 

(iv) Less one-half cent, if necessary, 
to round down to the nearest whole cent. 

(b) Class II milk. The average price 
reported by the Department for the 
month for milk of 3.5 percent butterfat 
used in the manufacture of American 
cheese, evaporated milk, and butter and 
by-products, f.o.b. plant, United States: 
Provided, That during the months March 
through August of each year and for 
each month from the effective date of 
this order through February 1962, the 
price for milk, skim milk and cream 
used in the manufacture of American 
cheese, butter and nonfat dry milk shall 
be 10 cents less, subject to the following 
limitations: 

(1) For the purpose of computing the 
Class n price credit, the volume of milk 
used in a pool plant for the manufacture 
of American cheese, butter, and nonfat 
dry milk shall be reduced by the volume 
of milk received from other handlers 
under this order or any other order, on 
which a similar price credit has been 
allowed. 

(2) Milk used in the manufacture of 
American cheese, butter and nonfat dry 
milk within a nonpool plant which has 
received milk from a handler(s) reg¬ 
ulated under this order or any other 
order which permits a similar price cred¬ 
it, shall be prorated among such han¬ 
dlers, for the purpose of determining the 
amount of price credit to be allowed such 
handlers. 

§ 906.52 Butterfat differentials to han¬ 
dlers. 

If the average butterfat content of the 
milk of any handler allocated to any 
class pursuant to § 906.46 is more or less 
than 3.5 percent, there shall be added to 
the respective class price, computed pur¬ 
suant to § 906.51, for each one-tenth of 
1 percent that the average butterfat 
content of such milk is above 3.5 percent 
or subtracted for each one-tenth of 1 
percent that such average butterfat con¬ 
tent is below 3.5 percent an amount equal 
to the butterfat differential computed by 
multiplying the simple average, as com¬ 
puted by the market administrator, of 
the daily wholesale selling price per 
pound (using the midpoint of any price 
range as one price) of Grade A 
(92-score) bulk creamery butter at Chi¬ 
cago as reported by the Department dur¬ 
ing the month specified below by the 
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applicable factor listed and dividing the 
result by 10: 

(a) Class I milk. Multiply such price 
for the preceding month by 1.25; and 

(b) Class II milk. Multiply such price 
for the current month by 1.15. 

§ 906.53 Location adjustment credit to 
handlers. 

For that portion of milk which is (a) 
received directly from producers at a 
pool plant located 50 or more miles from 
the City Hall in Oklahoma City by the 
shortest hard-surfaced highway distance 
as determined by the market adminis¬ 
trator, and (b) is classified as Class I 
milk, the prices specified in § 906.51 shall 
be subject to a location adjustment 
Credit to the handler computed as 
follows: 


Distance from the City Hall Cents per 
in Oklahoma City: hundredweight 

50 to 150 miles_ 10 

150.1 to 165 miles_ 12 

165.1 to 180 miles_ 14 

180.1 to 195 miles_ 16 

195.1 to 210 miles_ 18 

210.1 to 225 miles_ 20 

225.1 to 240 miles_ 22 


Plus 1 cent for each additional 15 miles 
or fraction thereof in excess of 240 miles: 
Provided, That for the purpose of calcu¬ 
lating such adjustment, transfers to a 
pool plant at which no location adjust¬ 
ment credit is applicable or at which the 
location adjustment credit is less than 
at the transferor plant, shall be assigned 
to Class I milk in a volume not in excess 
of that by which 105 percent of Class I 
disposition at the transferee plant ex¬ 
ceeds the receipts from producers at such 
plant. Such assignment to transferor 
plants is to be made first to plants at 
which no adjustment credit is applicable 
and then in the sequence at which the 
lowest location adjustment credit would 
apply. 

§ 906.54 Equivalent prices. 

If, for any reason, a price quotation 
required by this part for computing class 
prices or for any other purpose is not 
available in the manner described, the 
market administrator shall use a price 
determined by the Secretary to be equiv¬ 
alent to the price which is required. 

§ 906.55 Rate of compensatory payment. 

The rate of compensatory payment 
per hundredweight applicable to other 
source milk assigned to Class I use at 
pool plants or disposed of as Class I 
milk on routes in the marketing area 
from nonpool plants shall be calculated 
by subtracting the Class II price adjusted 
by the Class II butterfat differential 
from the Class I price adjusted by the 
Class I butterfat differential and, except 
in the case of condensed skim milk and 
nonfat dry milk by the location adjust¬ 
ment pursuant to § 906.53 which would 
apply if the nonpool plant were a pool 
plant: Provided , That in any month in 
which total receipts of producer milk 
by all handlers are less than 110 percent 
of the Class I utilization of all handlers, 
the rate of compensatory payment shall 
be zero. 


Application of Provisions 
§ 906.60 Producer-handlers. 

Sections 906.40 through 906.46, 906.50 
through 906.53, 906.70 through 906.72 
and 906.80 through 906.89, shall not 
apply to a producer-handler. 

§ 906.61 Handlers subject to other or¬ 
ders. 

In the case of any handler who the 
Secretary determines disposes of a 
greater portion of his milk as Class I 
milk in another marketing area regu¬ 
lated by another milk marketing agree¬ 
ment or order issued pursuant to the Act 
and whose milk is classified and priced 
under such other order, the provisions 
of this part shall not apply except that 
the handler shall, with respect to his 
total receipts of skim milk and butter¬ 
fat, make reports to the market admin¬ 
istrator at such time and in such 
manner as the market administrator 
may require and allow verification 
of such reports by the market 
administrator. 

§ 906.62 Handlers operating nonpool 
plants. 

Each handler who is the operator of 
a nonpool plant which is not subject to 
the classification and pricing provisions 
of another order issued pursuant to the 
Act shall report as required pursuant 
to §§ 906.30 and 906.31 reporting receipts 
from dairy farmers in lieu of such in¬ 
formation with respect to producers and 
shall allow verification of such reports, 
and on or before the 12 th day of each 
month he shall pay to the market admin¬ 
istrator an amount computed by multi¬ 
plying the total volume of Class I milk 
disposed of on routes in the marketing 
area from such nonpool plant during 
the preceding month by the rate of com¬ 
pensatory payment computed pursuant 
to § 906.55. 

Determination of Uniform Prices 
§ 906.70 Computation of value of milk. 

The value of milk received during each 
month by each handler from producers 
shall be the total of the sums of money 
computed for each accounting period 
within the month by the market admin¬ 
istrator as follows: 

(a) Handlers who receive milk from 
producers. (1) Multiply the pounds of 
such milk in each class by the applicable 
respective class prices (adjusted pursu¬ 
ant to §§ 906.52 and 906.53) and add to¬ 
gether the resulting amounts; 

( 2 ) Add an amount computed by mul¬ 
tiplying the pounds of any overage de¬ 
ducted from each class pursuant to 
§ 906.46(a) (9) and the corresponding 
step of § 906.46(b) by the applicable 
class price (s); and 

(3) Add any charges computed as 
follows: 

(i) For any skim milk or butterfat in 
inventory reclassified pursuant to 
§ 906.43(b) which is not in excess of the 
quantity in producer milk classified as 
Class II milk (other than as shrinkage) 
in the handler’s plant(s) for the preced¬ 
ing month, a charge shall be computed 
at the difference between its value at the 


Class I price for the current month and 
its value at the Class II price of the 
preceding month; 

(ii) For any other skim milk or but¬ 
terfat reclassified pursuant to § 906.43(b) 
a charge shall be computed at the dif¬ 
ference between its value at the Class I 
price for the current month and its value 
at the Class II price for the month in 
which previously classified as Class II 
milk; 

(iii) For any skim milk or butterfat 
subtracted from Class I pursuant to 
§ 906.46(a) (2), (3) and (4) and the 
corresponding steps of § 906.46(b) mul¬ 
tiply the pounds of milk so subtracted 
by the rate of compensatory payment as 
determined pursuant to § 906.55. 

(b v ) Handlers who operate pool plants 
hut who receive no milk from producers. 
(1) If any overage has been deducted 
pursuant to § 906.46(a) (9) or the cor¬ 
responding step of § 906.46(b), multiply 
such amount by the applicable class 
price; and 

(2) If any skim milk or butterfat has 
been subtracted from Class I pursuant 
to § 906.46(a) (2), (3) and (4) and the 
corresponding steps of § 906.46(b) mul¬ 
tiply the pounds of *milk so subtracted 
by the rate of compensatory payment as 
determined pursuant to § 906.55 and add 
such value to that computed pursuant 
to subparagraph (1) of this paragraph. 

§906.71 Computation of aggregate value 
used to determine price(s). 

For each month, the market admin¬ 
istrator shall compute an aggregate value 
from which to determine the uniform 
price (s) per hundredweight for milk of 
3.5 percent butterfat content received 
from producers as follows: 

(a) Combine into one total the values 
computed pursuant to § 906.70 for all 
handlers who made the reports pre¬ 
scribed in § 906.30 and who made the 
payments pursuant to §§ 906.80 and 
906.84 for the preceding month. 

(b) Add the aggregate of the values of 
all allowable location adjustments to pro¬ 
ducers pursuant to § 906.£l. 

(c) Add not less than one-half of the 
cash balance on hand in the producer- 
settlement fund less the total amount of 
the contingent obligations to handlers 
pursuant to § 906.85. 

(d) Subtract if the average butterfat 
content of the milk included in these 
computations is greater than 3.5 percent, 
or add if such average butterfat content 
is less than 3.5 percent, an amount com¬ 
puted by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by the 
butterfat differential computed pursuant 
to § 906.82 and multiplying the resulting 
figure by the total hundredweight of 
such milk. 

§ 906.72 Computation of uniform price. I 

For each month the market adminis¬ 
trator shall compute the uniform price I 
per hundredweight for all milk _°* 
percent butterfat content received froi 
producers as follows: 

(a) Divide the aggregate value com¬ 
puted pursuant to § 906.71 by the total 
hundredweight of milk included in su 
computation; and 
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(b) Subtract not less than 4 cents nor 
more than 5 cents. 

Payments 

§ 906.80 Time and method of payment. 

Each handler shall make payment as 

follows: 

(a) On or before the 15th day after 
the end of the month during which the 
milk was received, to each producer to 
whom payment is not made pursuant to 
paragraph (c) of this section, at not less 
than the applicable uniform price(s) for 
such month computed pursuant to 
§ 906.72, adjusted by the butterfat differ¬ 
ential computed pursuant to § 906.82, 
subject to location adjustments to pro¬ 
ducers pursuant to § 906.81, and less the 
amount of the payment made pursuant 
to paragraph (b) of this section: Pro - 
vided, That if by such date such handler 
has not received full payment pursuant 
to § 906.85, he may reduce his total 
payments to all producers uniformly 
by not more than the amount of re¬ 
duction in payment from the market 
administrator; he shall, however, com¬ 
plete such payments pursuant to this 
paragraph not later than the date for 
making such payments next following re¬ 
ceipt of the balance from the market 
administrator; 

(b) On or before the last day of each 
month, to each producer for whom pay¬ 
ment is not made pursuant to paragraph 
(d) of this section for milk received 
from him during the first 15 days of the 
month at not less than the Class II price 
for the preceding month; 

(c) To a cooperative association with 
respect to milk for which the cooperative 
association is a handler on or before the 
10th day of each month for milk which 
is caused to be delivered to such handler 
during the preceding month at not less 
than the value of such milk at the ap¬ 
plicable class prices; and 

(d) (1) Upon receipt of written re¬ 
quest from a cooperative association 
which the market administrator de¬ 
termines is authorized by its members 
to collect pa3 r ment for their milk and 
receipt of a written promise to reimburse 
the handler for the amount of any actual 
loss incurred by him because of any im¬ 
proper claim on the part of the coopera¬ 
tive association, each handler shall, 

(i) Pay to the cooperative association 
on or before the 13th and 27th days of 
each month in lieu of payments pur¬ 
suant to paragraphs (a) and (b), re¬ 
spectively of this section, an amount 
equal to the gross sum due for all milk 
eceived from certified members, less 

owec * each member producer 
- handler for su PP!ies purchased 
v? him ° n prior written order or as 
evidenced by a delivery ticket signed by 
•toe producer, 

(ii) Submit to the cooperative associ- 
J,3. on ? r before the 10th day of each 
fnv written information which shows 

each member producer, 
c J a) . ^be total pounds of milk re- 
, 7 ed ^ nng th e Preceding month, 

tamo,i • e total P° un ds of butterfat con¬ 
fined in such milk, 

w^rece^ved 11111 ^ 61 ° f days ° n 


( d ) The amounts withheld by the 
handler in payment for supplies sold, 
and 

(iii) Submit to the cooperative associ¬ 
ation on or before the 25th day of each 
month, written information which shows 
for each member producer the total 
pounds of milk received during the first 
15 days of the current month. The fore¬ 
going payment and submission, of infor¬ 
mation shall be made with respect to 
milk of each producer, who the coopera¬ 
tive association certifies is a member, 
which is received on and after the first 
day of the calendar month next follow¬ 
ing the receipt of such certification 
through the last day of the month next 
preceding receipt of notice from the co¬ 
operative association of a termination of 
membership or until the original request 
is rescinded in writing by the association; 
and 

(2) A copy of each such request, 
promise to reimburse, and certified list of 
members shall be filed simultaneously 
with the market administrator by the 
cooperative and shall be subject to veri¬ 
fication at his discretion through audits 
of the records of the cooperative associa¬ 
tion pertaining thereto. Exceptions, if 
any, to the accuracy of such certification 
by a producer claimed to be a member 
or by a handler shall be made by written 
notice to the market administrator and 
shall be subject to his determination. 

§ 906.81 Location adjustment to pro¬ 
ducers. 

In making payments to producers pur¬ 
suant to § 906.80 each handler may de¬ 
duct for each hundredweight of milk re¬ 
ceived from producers at a pool plant 
which is located 50 miles or more from 
the City Hall in Oklahoma City by the 
shortest hard-surfaced highway distance 
as determined by the market adminis¬ 
trator the applicable amounts set forth 
below: 


Distance from the City Hall Cents per 
in Oklahoma City: hundredweight 

50 to 150 miles_ 10 

150.1 to 165 miles_ 12 

165.1 to 180 miles_ 14 

180.1 to 195 miles_ 16 

195.1 to 210 miles_ 18 

210 1 to 225 miles_ 20 

225.1 to 240 miles_ 22 


Plus 1 cent for each additional 15 
miles or fraction thereof in excess of 240 
miles. 

§ 906.82 Producer butterfat differential. 

In making payments pursuant to 
§ 906.80 there shall be added to or sub¬ 
tracted from the uniform price for each 
one-tenth of 1 percent that the average 
butterfat content of the milk received 
from the producer is above or below 3.5 
percent, an amount computed by multi¬ 
plying by 1.2 the simple average, as 
computed by the market administrator, 
of the daily wholesale selling prices per 
pound (using the midpoint of any price 
range as one price) of Grade A (92- 
score) bulk creamery butter at Chicago 
as reported by the Department during 
the month, dividing the resulting sum 
by 10, and rounding to the nearest one- 
tenth of a cent. 


§ 906.83 Producer-settlement fund. 

The market administrator shall estab¬ 
lish and maintain a separate fund known 
as the “producer-settlement fund”, into 
which he shall deposit all payments 
made by handlers pursuant to §§ 906.62, 
906.84 and 906.86, and out of which he 
shall make all payments to handlers pur¬ 
suant to §§ 906.85 and 906.86, inclusive. 

§ 906.84 Payments to the producer- 
settlement fund. 

On or before the 13th day after the 
end of the month during which the milk 
was received, each handler including a 
cooperative association which is a han¬ 
dler, shall pay to the market administra¬ 
tor the amount, if any, by which the 
value of the milk received by such han¬ 
dler from producers as determined pur¬ 
suant to § 906.70 is greater than the 
amount required to be paid producers by 
such handler pursuant to § 906.80. 

§ 906.85 Payment out of the producer- 
settlement fund. 

On or before the 14th day after the 
end of the month during which the milk 
was received the market administrator 
shall pay to each handler, including a 
cooperative association which is a han¬ 
dler, the amount, if any, by which the 
value of the milk received by such han¬ 
dler from producers during the month 
as determined pursuant to § 906.70 is less 
than the amount required to be paid 
producers by such handler pursuant to 
§ 908.80: Provided, That, if the balance 
in the producer-settlement fund is in¬ 
sufficient to make all payments pursuant 
to this paragraph, the market adminis¬ 
trator shall reduce uniformly such pay¬ 
ments and shall complete such payments 
as soon as the necessary funds are 
available. 

§ 906.86 Adjustments of accounts. 

Whenever audit by the market admin¬ 
istrator of any handler’s reports, books, 
records or accounts discloses errors re¬ 
sulting in money due (a) the market 
administrator from such handler, (b) 
such handler from the market adminis¬ 
trator, or (c) any producer or coopera¬ 
tive association frcm such handler, the 
market administrator shall promptly no¬ 
tify such handler of any amount so due 
and payment thereof shall be made on 
or before the next date for making pay¬ 
ments set forth in the provisions under 
which such error occurred. 

§ 906.87 Marketing services. 

(a) Except as set forth in paragraph 
(b) of this section, each handler, in 
making payments to producers (other 
than himself) pursuant to § 906.80 shall 
deduct 5 cents per hundredweight or 
such amount not exceeding 5 cents per 
hundredweight as may be prescribed by 
the Secretary, and shall pay such deduc¬ 
tions to the market administrator on or 
before the 15th day after the end of 
each month. Such money shall be used 
by the market administrator to sample, 
test, and check the weights of milk re¬ 
ceived from producers and to provide 
producers with market information. 

(b) In the case of producers for whom 
a cooperative association is actually per- 
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forming the services set forth in para¬ 
graph (a) of this section, each handler 
shall make, in lieu of the deductions 
specified in paragraph (a) of this sec¬ 
tion such deductions from the payments 
to be made to such producers as may be 
authorized by the membership agree¬ 
ment or marketing contract between 
such cooperative association and such 
producers and on or before the 15th day 
after the end of the month pay such 
deduction to the cooperative association 
rendering such services, identified by a 
statement showing for each such pro¬ 
ducer the information required to be re¬ 
ported to the market administrator 
pursuant to § 906.31. In lieu of such 
statement a handler may authorize the 
market administrator to furnish such 
cooperative association the information 
with respect to such producers reported 
pursuant to § 906.31. 

§ 906.88 Expense of administration. 

As his pro rata share of the expense 
of administration of this subpart each 
handler (a) who operates a pool plant(s) 
shall pay to the market administrator 
on or before the 15th day after the end 
of the month, 4 cents per hundred¬ 
weight, or such amount not exceeding 
4 cents per hundredweight as the Sec¬ 
retary may prescribe, with respect to all 
receipts within the month of (1) other 
source milk which is classified as Class I 
milk, and (2) milk from producers in¬ 
cluding such handler’s own production: 
Provided, That with respect to payments 
pursuant to (1) and (2) of this para¬ 
graph, for each handler using two ac¬ 
counting periods in a month, the rate 
of payment shall be twice the rate for 
monthly accounting periods, or such 
lesser rate as the Secretary may deter¬ 
mine is demonstrated as appropriate in 
terms of the particular costs of adminis¬ 
tering the additional accounting period, 
and (b) each handler who operates a 
nonpool plant not subject to the classifi¬ 
cation and pricing provisions of another 
order issued pursuant to the Act shall 
make such payments only with respect 
to Class I milk disposed of on routes 
within the marketing area. 

§ 906.89 Termination of obligation. 

The provisions of this section shall 
apply to any obligation under this part 
for the payment of money. 

(a) The obligation of any handler to 
pay money required to be paid under the 
terms of this part shall, except as pro¬ 
vided in paragraphs (b) and (c) of this 
section, terminate two years after v the 
last day of the calendar month during 
which the market administrator re¬ 
ceives the handler’s utilization report on 
the milk involved in such obligation un¬ 
less within such two-year period the 
market administrator notifies the han¬ 
dler in writing that such money is due 
and payable. Service of such notice 
shall be complete upon mailing to the 
handler’s last known address, and it 
shall contain but need not be limited to, 
the following information: 

(1) The amount of the obligation; 

(2) The month(s) during which the 
milk with respect to which the obliga¬ 
tion exists, was received or handled; and 


(3) If the obligation is payable to one 
or more producers or to an association 
of producers, the name of such pro¬ 
ducer (s) or association of producers, or 
if the obligation is payable to the mar¬ 
ket administrator, the account for which 
it is to be paid. 

(b) If a handler fails or refuses, with 
respect to any obligation under this 
part, to make available to the market 
administrator or his representatives all 
books and records required by this sub- 
part to be made available, the market 
administrator may, within the two-year 
period provided for in paragraph (a) of 
this section, notify the handler in writ¬ 
ing of such failure or refusal. If tne 
market administrator so notifies a han¬ 
dler, the said two-year period with re¬ 
spect to such obligation shall not begin 
to run until the first day of the calen¬ 
dar month following the month during 
which all such books and records per¬ 
taining to such obligation are made 
available to the market administrator or 
his representatives. 

(c) Notwithstanding the provisions 
of paragraphs (a) and (b) of this .sec¬ 
tion, a handler’s obligation under this 
subpart to pay money shall not be termi¬ 
nated with respect to any transaction 
involving fraud or willful concealment of 
a fact, material to the obligation, on the 
part of the handler against whom the 
obligation is sought to be imposed. 

(d) Any obligation on the part of the 
market administrator to pay a handler 
any money which such handler claims 
to be due hirn under the terms of this 
part shall terminate two years after the 
end of the calendar month during which 
the jnilk involved in the claim was re¬ 
ceived if an underpayment is claimed, or 
two years after the end of the calendar 
month during which the payment (in¬ 
cluding deduction or set-off by the mar¬ 
ket administrator was made by the 
handler if a refund on such payment is 
claimed, unless such handler, within the 
applicable period of time, files pursuant 
to section 8c (15) (A) of the Act, a peti¬ 
tion claiming such money. 

Effective Time, Suspension or 
. Termination 

§ 906.90 Effective time. 


eluding the market administrator), such 
further acts shall be performed not¬ 
withstanding such suspension or termi¬ 
nation. 

§ 906.93 Liquidation. 

Upon the suspension or termination 
of the provisions of this part, except this 
section, the market administrator, or 
such other liquidating agent as the Sec¬ 
retary may designate, shall if so directed 
by the Secretary, liquidate the business 
of the market administrator’s office, dis¬ 
pose of all property in his possession or 
control, including accounts receivable, 
and execute and deliver all assignments 
or other instruments necessary or appro¬ 
priate to effectuate any such disposition. 
If a liquidating agent is so designated, 
all assets, books and records of the mar¬ 
ket administrator shall be transferred 
promptly to such liquidating agent. If, 
upon such liquidation, the funds on hand 
exceed the amounts required to pay out¬ 
standing obligations of the office of the 
market administrator and to pay neces¬ 
sary expenses of liquidation and dis¬ 
tribution, such excess shall be distributed 
to contributing handlers and producers 
in an equitable manner. 

Miscellaneous Provisions 
§ 906.100 Agents. 

The Secretary may, by designation in 
writing, name any officer or employee 
of the United States to act as his agent 
or representative in connection with any 
of the provisions of this part. 

§ 906.101 Separability of provisions. 

If any provision of this part, or its 
application to any person or circum¬ 
stances, is held invalid, the application of 
such provision and of the remaining pro¬ 
visions of this part, to other persons or 
circumstances shall not be affected 
thereby. 

Effective date: December 1, 1961. 

Signed at Washington, D.C., on No¬ 
vember 21, 1961. 

James T. Ralph, 
Assistant Secretary. 

[F.R. Doc. 61-11193; Filed, Nov. 24, 1961; 

8:52 a.m.] 


The provisions of this part or any 
amendment to this subpart shall become 
effective at such time as the Secretary 
may declare and shall continue in force 
until suspended or terminated pursuant 
to § 906.91. 


[Navel Orange Reg. 216] 

PART 914—NAVEL ORANGES 
GROWN IN ARIZONA AND DES¬ 
IGNATED PART OF CALIFORNIA 


§ 906.91 Suspension or termination. 

The Secretary may suspend or termi¬ 
nate this part or any provision of this 
part whenever he finds this part or any 
provision of this part obstructs or does 
not tend to effectuate the declared policy 
of the Act. This part shall terminate in 
any event whenever the provisions of the 
Act authorizing it cease to be in effect. 

§ 906.92 Continuing obligations. 

If, upon the suspension or termination 
of any or all provisions of this part there 
are any obligations thereunder, the final 
accrual or ascertainment of which re¬ 
quires further acts by any person (in¬ 


Limitation of Handling 

5 914.516 Navel Orange Regulation 216. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, ana 
Order No. 14, as amended (7 CFR Pau 
914), regulating the handling of navel 
oranges grown in Arizona and desig¬ 
nated part of California, effective under 
bhe applicable provisions of the AS “ 
cultural Marketing Agreement Act oi 
1937, as amended (7 U.S.C. 601-674), a 

upon the basis of the recommendations 

and information submitted by the Na 
Orange Administrative nr J 

established under the said amended m 
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other available information, it is hereby 
found that the limitation of handling of 
such navel oranges, as hereinafter pro¬ 
vided, will tend to effectuate the declared 
policy of the act by tending to establish 
and maintain such orderly marketing 
conditions for such oranges as will pro¬ 
vide, in the interests of producers and 
consumers, an orderly flow of the supply 
thereof to market throughout the normal 
marketing season to avoid unreasonable 
fluctuations in supplies and prices, and 
is not for the purpose of maintaining 
prices to farmers above the level which 
it is declared to be the policy of Congress 
to establish under the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
1001-1011) because the time intervening 
between the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuf¬ 
ficient, and a reasonable time is permit¬ 
ted, under the circumstances, for prep¬ 
aration for such effective time; and good 
cause exists for making the provisions 
hereof effective as hereinafter set forth. 
The committee held an open meeting 
during the current week, after giving due 
notice thereof, to consider supply and 
market conditions for navel oranges 
and the need for regulation; interested 
persons were afforded an opportunity to 
submit information and views at this 
meeting; the recommendation and sup¬ 
porting information for regulation 
during the period specified herein were 
promptly submitted to the Department 
after such meeting was held; the pro¬ 
visions of this section, including its ef¬ 
fective time, are identical with the afore¬ 
said recommendation of the committee, 
and information concerning such pro¬ 
visions and effective time has been dis¬ 
seminated among handlers of such navel 
oranges; it is necessary, in order to ef¬ 
fectuate the declared policy of the act, 
to make this section effective during the 
period herein specified; and compliance 
with this section will not require any 
special preparation on the part of per¬ 
sons subject hereto which cannot be 
completed on or before the effective date 
hereof. Such committee meeting was 
held on November 22, 1961. 

(b) Order, (l) The respective quan- 
tities of navel oranges grown in Arizona 
and designated part of California which 
h}ay be handled during the period be- 
12:01 a m - Ps t-. Novem- 
b er 26 1961 , and ending at 12:01 a.m., 

as S foilows^ m ' >er 1061, are hereby fixed 

(i) District 1: 500,000 cartons; 

?j?trict 2: Unlimited movement; 

District 3: 100,000 cartons; 

,l v ? District 4: Unlimited movement, 
“nut - A f 1 f,! d ln this section, “handled,” 
•D strwA’ “strict 2,” “District 3,” 
meanw 4 ’ a ? d “ carton " hav e the same 

mark£tw S When used ^ said amended 
marketing agreement and order. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: November 24, 1961. 

Floyd F. Hedlund, 
Director , Fruit and Vegetable 
Division , Agricultural Market¬ 
ing Service. 

[F.R. Doc. 61-11270; Filed, Nov. 24, 1961; 
11:29 a.m.] 


[Tangerine Reg. 227] 

PART 933—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 

Limitation of Shipments 

§ 933.1079 Tangerine Regulation 227. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 33, as amended (7 CFR Part 
933), regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and upon 
the basis of the recommendations of the 
committees established under the afore¬ 
said amended marketing agreement and 
order, and upon other available informa¬ 
tion, it is hereby found that the limita¬ 
tion of shipments of tangerines, as here¬ 
inafter provided, will tend to effectuate 
the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
thereof in the Federal Register (5 U.S.C. 
1001-1011) because the time interven¬ 
ing between the date when information 
upon which this section is based became 
available and the time when this section 
must become effective in order to effectu¬ 
ate the declared policy of the act is in¬ 
sufficient; a reasonable time is permitted, 
under the circumstances, for preparation 
for such effective time; and good cause 
exists for making the provisions hereof 
effective as hereinafter set forth. Ship¬ 
ments of tangerines, grown in the pro¬ 
duction area, are presently subject to 
regulation by grades and sizes, pursuant 
to the amended marketing agreement 
and order; the recommendation and 
supporting information for regulation 
during the period specified herein were 
promptly submitted to the Department 
after an open meeting of the Growers 
Administrative Committee on Novem¬ 
ber 21, 1961, such meeting was held to 
consider recommendations for regula¬ 
tion, after giving due notice of such 
meeting, and interested persons were af¬ 
forded an opportunity to submit their 
views at this meeting; the provisions of 
this section, including the effective time 
hereof, are identical with the aforesaid 
recommendation of the committee, and 
information concerning such provisions 
and effective time has been disseminated 
among handlers of such tangerines; it is 
necessary, in order to effectuate the de¬ 
clared policy of the act, to make this 


section effective during the period here¬ 
inafter set forth so as to provide for the 
continued regulation of 3 the handling of 
tangerines, and compliance with this sec¬ 
tion will not require any special prepa¬ 
ration on the part of the persons subject 
thereto which cannot be completed by 
the effective time hereof. 

(b) Order. (1) Terms used in the 
amended marketing agreement and 
order shall, when used herein, have the 
same meaning as is given to the respec¬ 
tive term in said amended marketing 
agreement and order; and terms relating 
to grade, diameter, and standard pack, 
as used herein, shall have the same 
meaning as is given to the respective term 
in the United States Standards for 
Florida Tangerines (§§ 51.1810-51.1834 
of this title; 25 F.R. 8216). 

(2) During the period beginning at 
12:01 a.m., e.s.t., November 27, 1961, and 
ending at 12:01 a.m., e.s.t., December 4, 
1961, no handler shall ship between the 
production area and any point outside 
thereof in the continental United States, 
Canada, or Mexico: 

(i) Any tangerines, grown in the pro¬ 
duction area, that do not grade at least 
U.S. No. 1; or 

(ii) Any tangerines, grown in the pro¬ 
duction area, that are of a size smaller 
than the size that will pack 176 tange¬ 
rines, packed in accordance with the re¬ 
quirements of a standard pack, in a 
half-standard box (inside dimensions 
9V 2 x 9V 2 x 19 y 8 inches; capacity 1,726 
cubic inches). 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: November 22,1961. 

Floyd F. Hedlund, 
Director , Fruit and Vegetable 
Division , Agricultural Mar¬ 
keting Service. 

[F.R. Doc. 61-11244; Filed, Nov. 24, 1961; 

9:00 a.m.] 

[Milk Order 42] 

PART 942—MILK IN NEW ORLEANS 
MARKETING AREA 

Order Suspending Certain Provisions 

Pursuant to the provisions of the Ag¬ 
ricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and of the order regulating the handling 
of milk in the New Orleans marketing 
area (7 CFR Part 942), it is hereby found 
and determined that: 

(a) The following provisions of the 
order appearing in § 942.14 do not tend to 
effectuate the declared policy of the Act 
during the month of December 1961: 
"for not more than 10 days" in para¬ 
graph (2) and paragraph (3) in its en¬ 
tirety which reads as follows: 

"(3) Milk delivered for the account of 
a handler to a nonpool plant for more 
than ten days during September through 
December, shall not be considered as 
producer milk during the whole period of 
its delivery to a nonpool plant." 

(b) Notice of proposed rule making, 
public procedure thereon, and 30 days* 
notice of effective date hereof are im- 
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practical, unnecessary, and contrary to 
the public interest in that: 

(1) This suspension order does not re¬ 
quire of persons affected substantial or 
extensive preparation prior to the ef¬ 
fective date. 

(2) This suspension order is necessary 
to reflect current marketing conditions 
in the marketing area and to maintain 
orderly marketing conditions in the 
marketing area. 

(3) Revision of the diversion provi¬ 
sions to permit unlimited diversion dur¬ 
ing the month of December was consid¬ 
ered at a hearing held in New Orleans, 
Louisiana, on November 2, 1961. Suffi¬ 
cient time does not remain to process 
the necessary order amendment on the 
basis of the evidence received for the 
record at the hearing. This action will 
implement the handling of heavy reserve 
supplies of producer milk which are at¬ 
tributed to unusually favorable weather 
conditions. This suspension action will 
continue to permit unlimited diversions 
of producer milk which has been estab¬ 
lished by previous suspension action for 
the period October 7 through Novem¬ 
ber 30, 1961. 

(4) This suspension action was re¬ 
quested by Gulf Milk Association, Inc., 
the major cooperative association rep¬ 
resenting producers on the market. 

Therefore, good cause exists for mak¬ 
ing this order effective December 1, 1961. 

It is therefore ordered, That the afore¬ 
said provisions of the order are hereby 
suspended for the month of December 
1961. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) ^ 

Effective date: December 1, 1961. 

Signed at Washington, D.C., on No¬ 
vember 21, 1961. 

James T. Ralph, 
Assistant Secretary. 

[F.R. Doc. 61-11196; Filed, Nov. 24, 1961; 

8:52 a.m.] 


[Milk Order 43] 

PART 943—MILK IN NORTH TEXAS 
MARKETING AREA 

Order Amending Order 

§ 943.0 Findings and determinations. 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such 
findings and determinations may be in 
conflict with the findings and deter¬ 
minations set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR 
Part 900) , a public hearing was held upon 
certain proposed amendments to the 


tentative marketing agreement and to 
the order regulating the handling of 
milk in the North Texas marketing area. 
Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing area, and 
the minimum prices specified in the order 
as hereby amended are such prices as 
will reflect the aforesaid factors, insure 
a sufficient quantity of pure and whole¬ 
some milk, and be in the public interest; 
and 

(3) The said order as hereby amended, 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held. 

(b) Additional findings. It is neces¬ 
sary in the public interest to make this 
order amending the order effective not 
later than December 1, 1961. Any de¬ 
lay beyond that date would tend to dis¬ 
rupt the orderly marketing of milk in 
the marketing area. 

The provisions of the said order are 
known to handlers. The recommended 
decision of the Acting Secretary, United 
States Department of Agriculture was 
issued September 15, 1961, and the de¬ 
cision containing all amendment pro¬ 
visions of this order, was issued Octo¬ 
ber 26, 1961. The changes effected by 
this order will not require extensive 
preparation or substantial alteration in 
method of operation for handlers. In 
view of the foregoing, it is hereby found 
and determined that good cause exists 
for making this order amending the 
order effective December 1, 1961, and 
that it would be contrary to the public 
interest to delay the effective date of this 
order for 30 days after its publication in 
the Federal Register (sec. 4(c), Admin¬ 
istrative Procedure Act, 5 U.S.C. 1001- 
1011 ). 

(c) Determinations. It is hereby de¬ 
termined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations spec¬ 
ified in section 8c(9) of the Act) of 
more than 50 percent of the milk, which 
is marketed within the marketing area, 
to sign a proposed marketing agreement, 
tends to prevent the effectuation of the 
declared policy of the Act; 

(2) The issuance of this order, amend¬ 
ing the order, is the only practical means 
pursuant to the declared policy of the 
Act of advancing the interests of pro¬ 
ducers as defined in the order as herein 
amended; and 

(3) The issuance of the order amend¬ 
ing the order is approved or favored by 
at least two-thirds of the producers who 
during the determined representative 
period were engaged in the production of 
milk for sale in the marketing area. 


Order relative to handling. It is there¬ 
fore ordered, That on and after the ef¬ 
fective date hereof the handling of milk 
in the North Texas marketing area shall 
be in conformity to and in compliance 
with the terms and conditions of the 
order, as amended and as hereby further 
amended: 

Delete § 943.51(a) and substitute there¬ 
for the following: 


(a) Class I milk. The basic formula 
price for the preceding month (rounded 
to the nearest one-tenth of a cent) plus 
$1.85 for the months of March through 
June and plus $2.25 for all other months, 
subject to a supply-demand adjustment 
of not more than 50 cents computed as 
follows: 

(1) Divide the total receipts of pro¬ 
ducer milk by the total volume of Class I 
milk (excluding interhandler transfers 
and any intermarket transfers that would 
result in the same milk being accounted 
for the second time as Class I milk) un¬ 
der this Part and Parts 949, 952, 982, and 
998 of this Chapter regulating the han¬ 
dling of milk in the North Texas, San 
Antonio, Austin-Waco, Central West 
Texas and Corpus Christi marketing 
areas, respectively, in each of the follow¬ 
ing periods and round to one-tenth of one 
percent: 

(1) The one-year period ending with 
the second preceding month; 

(ii) The four-month period ending 
with the second preceding month; and 

(iii) The four-month period ending 
with the second preceding month and the 
same period of the preceding year. 

(2) Divide the utilization percentage 
computed pursuant to. subparagraph 
(1) (iii) of this paragraph by the utiliza¬ 
tion percentage computed pursuant to 
subparagraph (1) (i) of this paragraph. 
Adjust the resulting “seasonal ratio” as 
follows: 

(i) Add to the seasonal ratio a sim¬ 
ilar computation for each of the 11 pre¬ 
ceding periods; 

(ii) Divide 12 by the sum thus ob¬ 
tained; and 

(iii) Divide the seasonal ratio by the 

quotient obtained in subdivision (ii) 
of this subparagraph. # 

(3) Compute the standard utilization 
percentage by multiplying the adjusted 
seasonal ratio of subparagraph (2) (ni) 


this paragraph by 118.0. 

(4) Subtract from the standard utili- 
tion percentage computed pursuant to 
bparagraph (3) of this paragraph tne 
rrent utilization percentage com - 
ited pursuant to subparagraph (1) W 

this paragraph and round to tne 
rarest full percentage. The result is 
e deviation percentage. . 

(5) Compute a sum of deviation 
jrcentages for the current and the p - 
ding month, excluding the deviat 
‘rcentage for the preceding jj* 1 
ben it is in the opposite direction from 
ie deviation percentage of the cu 
onth, and excluding when it is m 
me direction, any amount by 

ich deviation percentage e * ce ® d , ent 
aviation percentage for the cu 

°(6) h Compute the number■ of cents 
hich is one times the sum of the 
* minus deviation percentages, 
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case may be, computed pursuant to sub- 
paragraph (5) of this paragraph and 
increase or decrease, respectively, the 
Class I price by such sum: Provided, 
That after the first month in which this 
provision is effective if such adjustment 
varies from that for the preceding month 
by less than 4 cents, the supply-demand 
adjustment for the preceding month 
shall be the supply-demand adjustment 
for the current month. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Effective Date: December 1, 1961. 

Signed at Washington, D.C., on No¬ 
vember 21, 1961. 

James T. Ralph, 
Assistant Secretary. 

[FJR. Doc. 61-11195; Filed, Nov. 24, 1961; 
8:52 a.m.] 


[Lemon Reg. 927] 

PART 953—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 


said recommendation of the committee, 
and information concerning such pro¬ 
visions and effective time has been dis¬ 
seminated among handlers of such 
lemons; it is necessary, in order to ef¬ 
fectuate the declared policy of the act, 
to make this section effective during the 
period herein specified; and compliance 
with this section will not require any spe¬ 
cial preparation on the part of persons 
subject hereto which cannot be com¬ 
pleted on or before the effective date 
hereof. Such committee meeting was 
held on November 21, 1961. 

(b) Order. (1) The respective quan¬ 
tities of lemons grown in California and 
Arizona which may be handled during 
the period beginning at 12:01 a.m., P.s.t., 
November 26, 1961, and ending at 12:01 
a.m., P.s.t., December 3, 1961, are hereby 
fixed as follows: 

(1) District 1: 27,900 cartons; 

(ii) District 2: 120,900 cartons; 

(iii) District 3: 74,400 cartons. 

(2) As used in this section, “handled,” 
“District 1,” “District 2,” “District 3,” 
and “carton” have the same meaning as 
when used in the said amended market¬ 
ing agreement and order. 


vening between the date when infor¬ 
mation upon which this section is based 
became available and the time when this 
section must become effective in order 
to effectuate the declared policy of the 
act is insufficient, and a reasonable time 
is permitted, under the circumstances, 
for preparation for such effective date. 
The Administrative Committee held an 
open meeting on November 15, 1961, 
to consider recommendations for a 
regulation, after giving due notice 
of such meeting, and interested persons 
were afforded an opportunity to submit 
their views at this meeting; the recom¬ 
mendation and supporting information 
for regulation during the period specified 
herein were promptly submitted to the 
Department after such open meeting; 
necessary supplemental economic and 
statistical information upon which this 
recommended regulation is based were 
received by the Fruit Branch on Novem¬ 
ber 20, 1961; information regarding the 
provisions of the regulation recom¬ 
mended by the committee has been dis¬ 
seminated to shippers of grapefruit, 
grown as aforesaid, and this section, in¬ 
cluding the effective time thereof, is 
identical with the recommendation of 
the committee; it is necessary, in order 
to effectuate the declared policy of the 
act, to make this section effective on the 
date hereinafter set forth so as to pro¬ 
vide for the continued regulation of the 
handling of grapefruit; and compliance 
with this section will not require any 
special preparation on the part of per¬ 
sons subject thereto which cannot be 
completed on or before the effective date 
hereof. 

(b) Order. (1) During the period be¬ 
ginning at 12:01 a.m., P.s.t., November 
26, 1961, and ending at 12:01 a.m., P.s.t., 
January 14, 1962, no handler shall 
handle: 

(i) From the State of California or 
the State of Arizona to any point outside 
thereof any grapefruit of any variety 
grown in the State of Arizona; in Im¬ 
perial County, California; or in that part 
of Riverside County, California, situated 
south and east of White Water, Califor¬ 
nia, unless (a) such grapefruit are well 
colored, and otherwise grade at least 
U.S. No. 2: Provided, That included in 
the tolerances for defects permitted by 
such grade not more than 5 percent, by 
count, shall be allowed for grapefruit 
having peel more than one inch in thick¬ 
ness at the stem end, measured from the 
flesh to the highest point of the peel, and 
(b) not less than 50 percent, by count, 
of such grapefruit in any lot, and not less 
than 40 percent, by count, of such grape¬ 
fruit in any individual container in such 
lot are well formed; or 

(ii) From the State of California or 
the State of Arizona to any point outside 
thereof in the United States, any grape¬ 
fruit, grown as aforesaid, which measure 
less than 3 U A& inches in diameter, except 
that a tolerance of 5 percent, by count, of 
grapefruit smaller than the foregoing 
minimum size shall be permitted which 
tolerance shall be applied in accordance 
with the provisions for the application of 
tolerance, specified in the revised United 
States Standards for Grapefruit (Cali¬ 
fornia and Arizona), §§ 51.925-51.955 
of this title: Provided. That, in determin- 


§ 953.1034 Lemon Regulation 927. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 53, as amended (7 CFR Part 
953), regulating the handling of lemons 
grown in California and Arizona, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendation and information submitted 
by the Lemon Administrative Commit¬ 
tee, established under the said amended 
marketing agreement and order, and 
upon other available information, it is 
hereby found that the limitation of 
handling of such lemons as hereinafter 
provided will tend to effectuate the de¬ 
clared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
1001 - 1011 ) because the time intervening 
between the date when information upon 
« this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuf- 
and a reasonable time is per¬ 
mitted, under the circumstances, for 
preparation for such effective time; and 
good cause exists for making the provi- 
hereof effective as hereinafter set 
The comi *iittee held an open 
piviJr 1 ^ durin 2 the current week, after 
siinrvP ^ ue n °toJe thereof, to consider 
nn^ P lu and mar ket conditions for lemons 
need f °r regulation; interested 
snwl S ^ ere afford ed an opportunity to 
formation and views at this 
DnrHr!!?’- r ? cornm endation and sup- 
in ? l-vf formation for regulation dur- 
Dromnf? pei : ioc * specified herein were 
aftP, Ptly . submltte d to toe Department 
visions^ meeting was held; the pro- 
fee^ thls secti °n, including its ef- 
ve tune , are identical with the afore¬ 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: November 22, 1961. 

Floyd F. Hedlund, 
Director, Fruit and Vegetable 
Division, Agricultural Mar¬ 
keting Service. 

[F.R. Doc. 61-11243; Filed, Nov. 24, 1961; 
9:00 a.m.] 


[Grapefruit Reg. 139] 

PART 955—GRAPEFRUIT GROWN IN 
ARIZONA; IN IMPERIAL COUNTY, 
CALIF., AND IN THAT PART OF 
RIVERSIDE COUNTY, CALIF., SITU¬ 
ATED SOUTH AND EAST OF WHITE 
WATER, CALIF. 

Limitation of Shipments 

§ 955.400 Grapefruit Regulation 139. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 55, as amended (7 CFR Part 
955), regulating the handling of grape¬ 
fruit grown in the State of Arizona; in 
Imperial County, California; and in that 
part of Riverside County, California, sit¬ 
uated south and east of White Water, 
California, effective under the applicable 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the* basis of 
the recommendations of the Adminis¬ 
trative Committee (established under the 
aforesaid amended marketing agreement 
and order), and upon other available in¬ 
formation, it is hereby found that the 
limitation of shipments of grapefruit, as 
hereinafter provided, will tend to effec¬ 
tuate the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
thereof in the Federal Register (5 U.S.C. 
1001-1011) because the time inter¬ 
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ing the percentage of grapefruit in any 
lot which are smaller than S 11 /^ inches in 
diameter, such percentage shall be based 
only on the grapefruit in such lot which 
are of a size 4%e inches in diameter and 
smaller. 

(2) As used herein, “handler,” “vari¬ 
ety,” “grapefruit,” and “handle” shall 
have the same meaning as when used in 
said amended marketing agreement and 
order; the terms “U.S. No. 2” “well 
formed” and “well colored” shall each 
have the same meaning as when used in 
the aforesaid revised United States 
Standards for Grapefruit; and “diame¬ 
ter” shall mean the greatest dimension 
measured at right angles to a line from 
the stem to blossom end of the fruit. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: November 21, 1961. 

Floyd F. Hedlund, 
Director, Fruit and Vegetable 
Division, Agricultural Mar¬ 
keting Service. 

[F.R. Doc. 61-11172; Filed, Nov. 24, 1961; 

8:47 a.m.] 


[Milk Order 86] . 

PART 986—MILK IN RED RIVER VAL¬ 
LEY MARKETING AREA 

Order Amending Order 

Sec. 

986.0 Findings and determinations. 

DEFINITIONS 

986.1 Act. 

986.2 Secretary. 

986.3 Department of Agriculture. 

986.4 Red River Valley marketing area. 

986.5 Person. 

986.6 Producer. 

986.7 Distributing plant. 

986.8 Supply plant. 

986.9 Pool plant. 

986.10 Nonpool plant. 

986.11 Handler. 

986.12 Cooperative association. 

986.13 Producer-handler. 

986.14 Producer milk. 

986.15 Fluid milk product. 

986.16 Other source milk. 

986.17 Base milk. 

986.18 Excess milk. 

MARKET ADMINISTRATOR 

986.25 Designation. 

986.26 Powers. 

986.27 Duties. 

REPORTS, RECORDS AND FACILITIES 

986.30 Reports of receipts and utilization. 

986.31 Reports of payments to producers. 

986.32 Other reports. 

986.33 Records and facilities. 

986.34 Retention of records. 

CLASSIFICATION 

986.40 Skim milk and butterfat to be 

classified. 

986.41 Classes of utilization. 

986.42 Shrinkage. 

986.43 Responsibility of handlers and re¬ 

classification of milk. 

986.44 Transfers. 

986.45 Computation of skim milk and but¬ 

terfat in each class. 

986.46 Allocation of skim milk and butter- 

fat classified. 

MINIMUM PRICES 

986.50 Class prices. 

986.51 Butterfat differentials to handlers. 


Sec. 

986.52 Location adjustment credit to han¬ 

dlers. 

986.53 Rate of compensatory payments. 

986.54 Use of equivalent prices. 

APPLICATION OF PROVISIONS 

986.60 Producer-handlers. 

986.61 Handlers subject to other orders. 

986.62 Handlers operating nonpool plants. 

986.63 Diverted milk. 

DETERMINATION OF BASE 

986.65 Computation of daily average base 

for each producer. 

986.66 Base rules. 

986.67 Announcement of established bases. 

DETERMINATION OF UNIFORM PRICES 

986.70 Computation of value of producer 

milk for each handler. 

986.71 Computation of the uniform price. 

986.72 Computation of uniform prices for 

base and excess milk. 

986.73 Butterfat differential to producers. 

986.74 Location adjustment to producers. 

PAYMENTS 

986.80 Time and method of payment for 

producer milk. 

986.81 Producer-settlement fund. 

986.82 Payments to the producer-settlement 

fund. 

986.83 Payments out of the producer-settle¬ 

ment fund. 

986.84 Adjustment of accounts. 

986.85 Marketing services. 

986.86 Expense of administration. 

986.87 Termination of obligations. 

EFFECTIVE TIME, SUSPENSION OR TERMINATION 

986.90 Effective time. 

986.91 Suspension or termination. 

986.92 Continuing obligations. 

986.93 Liquidation. 

MISCELLANEOUS PROVISIONS 

986.100 Agents. 

986.101 Separability of provisions. 

Authority: §§ 986.0 to 986.101 issued un¬ 
der secs. 1-19, 48 Stat. 31, as amended; 7 
U.S.C. 601-674. 

§ 986.0 Findings and determinations. 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connec¬ 
tion with the issuance of the aforesaid 
order and all of the said previous, find¬ 
ings and determinations are hereby 
ratified and affirmed, except insofar as 
such findings and determinations may 
be in conflict with the findings and de¬ 
terminations set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure, govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon certain proposed amendments to 
the tentative marketing agreement and 
to the order regulating the handling of 
milk in the Red River Valley marketing 
area. Upon the basis of the evidence 
introduced at such hearing and the rec¬ 
ord thereof, it is found that: 

(1) The said orders as hereby amend¬ 
ed, and all of the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the act; 


(2) The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the said marketing area, and the mini¬ 
mum prices specified in the order are 
such prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk and be in the 
public interest; 

(3) The said order as hereby amended, 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci¬ 
fied in a marketing agreement upon 
which a hearing has been held; 

(4) All milk and milk products han¬ 
dled by handlers, as defined in this order 
as hereby amended, are in the current of 
interstate commerce or directly burden, 
obstruct, or affect interstate commerce 
in milk or its products; and 

(5) It is hereby found that the neces¬ 
sary expense of the market administra¬ 
tor for the maintenance and functioning 
of such agency will require the payment 
by each handler, as his pro rata share 
of such expense, 5 cents per hundred¬ 
weight or such amount not to exceed 5 
cents per hundredweight as the Secre¬ 
tary may prescribe, with respect to (a) 
producer milk, including a handler’s 
own production, (b) other source milk 
classified as Class I milk; and Class I 
milk disposed of on routes in the market¬ 
ing area from nonpool plants. 

(b) Additional findings. (1) It is nec¬ 
essary in the public interest to make this 
order amending the order effective not 
later than December 1, 1961. Any delay 
beyond that date would tend to disrupt 
the orderly marketing of milk in the 
marketing area. 

(2) The provisions of the said order 
are known to handlers. The recom¬ 
mended decision of the Assistant Secre¬ 
tary, United States Department of Agri¬ 
culture, was issued September 22, 1961 
and the decision of the Assistant Secre¬ 
tary containing all amendment provi¬ 
sions of this order, was issued October 27, 
1961. The changes effected by this order 
will not require extensive preparation or 
substantial alteration in method of 
operation for handlers. In view of the 
foregoing, it is hereby found and deter¬ 
mined that good cause exists for making 
this order amending the order effective 
December 1, 1961, and that it would be 
contrary to the public interest to delay 
the effective date of this order for ou 
days after its publication in the Federal 
Register. (Sec. 4(c), Administrative 
Procedure Act, 5 U.S.C. 1001-1011.) 

(c) Determinations. It is hereby de¬ 
termined that: . _ .. vc 

(1) The refusal or failure of handieis 
(excluding cooperative associations spe¬ 
cified in Section 8c (9) of the Act) 
more than 50 percent of the milk, which 
is marketed within the marketing a » 
to sign a proposed marketing agreem ’ 
tends to prevent the effectuation of 
declared policy of the Act; 

(2) The issuance of this ora . 
amending the order, is theonly P* f 
means pursuant to the declared policy ox 






Saturday, November 25, 1961 

the Act of advancing the interests of 
producers as defined in the order as 
herein amended; and 

(3) The issuance of the order amend¬ 
ing the order is approved or favored by 
at least two-thirds of the producers who 
participated in a referendum and who 
during the determined representative 
period were engaged in the production 
of milk for sale in the marketing area. 

Order relative to handling. It is there¬ 
fore ordered that on and after the ef¬ 
fective date hereof the handling of milk 
in the Red River Valley marketing area 
shall be in conformity to and in com¬ 
pliance with the terms and conditions 
of the aforesaid order, as hereby amend¬ 
ed, and the aforesaid order is hereby 
amended to read as follows: 

Definitions 

§ 986.1 Act. 

“Act" means Public Act No. 10, 73d 
Congress, as amended, and as reenacted 
and amended by the Agricultural Mar¬ 
keting Act of 1937, as amended (7 U.S.C. 
601 et seq.). 

§ 986.2 Secretary. 

“Secretary" means the Secretary of 
Agriculture or any officer or employee of 
the United States who is authorized to 
exercise the powers or to perform the 
duties of the Secretary of Agriculture. 

§ 986.3 Department of Agriculture. 

“Department of Agriculture” means 
the United States Department of Agri¬ 
culture, or such other Federal agency as 
may be authorized to perform the price 
reporting functions specified in this part. 

§ 986.4 Red River Valley marketing 
area. 

“Red River Valley marketing area”, 
hereinafter called “marketing area” 
means all territory within the following 
counties including all municipal corpo¬ 
rations; Federal reservations, facilities, 
and installations; and state institutions 
located therein: Caddo, Carter, Coman¬ 
che, Grady, Jackson, Kiowa, Stephens, 
and Tillman in Oklahoma, and Harde¬ 
man, Wichita, and Wilbarger in Texas. 

§ 986.5 Person. 

“Person” means any individual, part¬ 
nership, corporation, association or 
other business unit. 

§ 986.6 Producer. 

“Producer” means any person, other 
than a producer-handler, who produces 
milk in compliance with the require¬ 
ments specified in paragraph (a) or in 
Paragraph (b) of this section, which 
milk is received directly from the farm 
at a pool plant or is caused to be diverted 
?y a handler within the limits prescribed 
m§ 986.63: 

Educes milk on a dairy farm 
inspection by a duly 

onstituted state or municipal health au- 
under a da iry farm rating or 
nvi!? lt ^ ssueci such authority for the 
P oauction of milk to be disposed of for 
nuid consumption; 

Educes milk which is acceptable 

' an agen °y of the Federal Government 
No. 227—pt. i-3 
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for fluid consumption in its reservation, 
facility, or installation. 

The term producer shall not include any 
person with respect to milk received by 
a handler who is partially exempt from 
the provisions of this part pursuant to. 
§ 986.61; nor shall it include a person 
whose milk is diverted to a pool plant by 
a cooperative association if such person 
retains his status as a producer as de¬ 
fined in another order issued pursuant 
to the act and his milk is classified and 
priced under such other order. 

§ 986.7 Distributing plant. 

' “Distributing plant” means all the 
buildings, premises, and facilities of a 
plant: (a) which is subject to regular 
inspection by a duly constituted state or 
municipal health authority, or by an 
agency of the Federal Government lo¬ 
cated in the marketing area, (b) in 
which milk or skim milk is processed or 
packaged and (c) from which Class I 
milk is disposed of during the month on 
routes (including routes operated by 
venders or through plant stores) to 
wholesale or retail outlets located in the 
marketing area (except deliveries in bulk 
to other pool plants) in an amount 
greater than an average of 600 pounds 
per day. 

§ 986.8 Supply plant. 

“Supply plant” means all the build¬ 
ings, premises, and facilities of a plant 
from which fluid milk products equal to 
not less than 50 percent of its receipts of 
milk from dairy farmers, who would be 
producers if this plant qualified as a 
pool plant, are shipped to a distributing 
plant during such month: Provided, That 
any plant which qualifies as a supply 
plant for each of the months of Septem¬ 
ber through December shall, upon 
written application to the market admin¬ 
istrator before January 31 of the follow¬ 
ing year, be designated as a supply plant 
for the months of January through 
August. 

§ 986.9 Pool plant. 

“Pool plant” means a distributing 
plant (other than that of a producer- 
handler or one which is exempt pursuant 
to § 986.61) or a supply plant. 

§ 986.10 Nonpool plant. 

“Nonpool plant” means any milk proc¬ 
essing or manufacturing plant other 
than a pool plant. 

§ 986.11 Handler. 

“Handler” means: 

(a) Any person in his capacity as the 
operator of one or more pool plants; 

(b) Any person in his capacity as the 
operator of a nonpool plant from which 
Class I milk is disposed of in the mar¬ 
keting area; or 

(c) A cooperative association with re¬ 
spect to the milk of producers diverted 
for the account of such association from 
a pool plant to a nonpool plant within 
the limits prescribed in § 986.63. 

§986.12 Cooperative association. 

“Cooperative association” means any 
cooperative association of producers 
which the Secretary determines: 
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(a) Is qualified under the,provisions 
of the Act of Congress of February 18, 
1922, as amended, known as the “Capper- 
Volstead Act”; and 

(b) Has and is exercising full author¬ 
ity in the sale of milk of its members. 

§ 986.13 Producer-handler. 

“Producer-handler” means any person 
who produces milk and who operates a 
plant from which there is distributed as 
Class I milk on routes in the marketing 
area only milk of such person’s own pro¬ 
duction or milk which has been received 
from a pool plant. 

§ 986.14 Producer milk. 

“Producer milk” means all skim milk 
or butterfat contained in milk of a pro¬ 
ducer which is received at a pool plant 
or which is diverted within the limits 
prescribed in § 968.63. 

§ 986.15 Fluid milk product. 

“Fluid milk product” means milk, skim 
milk, buttermilk, flavored milk, flavored 
milk drinks, cream or any mixture in 
fluid form of cream and milk or skim milk 
(except cultured sour cream, frozen 
storage cream, aerated cream products, 
.ice cream and frozen dessert mix, evap¬ 
orated or condensed milk, and sterilized 
products in hermetically sealed contain¬ 
ers) . 

§986.16 Other source milk. 

“Other source milk” means all skim 
milk and butterfat, other than that con¬ 
tained in producer milk or in receipts of 
fluid milk products from other pool 
plants, including products designated as 
Class II milk pursuant to § 986.41(b) 
from any source (including those from a 
plant’s own production), which are re¬ 
processed or converted to another prod¬ 
uct in the plant during the month and 
any disappearance of nonfluid milk prod¬ 
ucts not otherwise accounted for. 

§ 986.17 Base milk. 

“Base milk” means milk received at a 
pool plant(s) from a producer during any 
of the months of March through June 
which is not in excess of such producer’s 
daily average base computed pursuant to 
§ 986.65 multiplied by the number of 
days in such month. 

§986.18 Excess milk. 

“Excess milk” means milk received at 
a pool plant (s) from a producer during 
any of the months of March through 
June which is in excess of the base milk 
of such producer for such monthly and 
shall include all milk received during 
such months from a producer for whom 
no daily average base can be computed 
pursuant to § 986.65. 

Market Administrator 
§ 986.25 Designation. 

The agency for the administration of 
this part shall be a market administrator, 
who shall be a person selected by the Sec¬ 
retary, who shall be entitled to such com¬ 
pensation as may be determined by, and 
shall be subject to removal at the, dis¬ 
cretion of the Secretary. 
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§ 986.26 Powers. 

The market administrator shall have 
the following powers with respect to this 
part: 

(a) To administer its terms and pro¬ 
visions; 

(b) To make rules and regulations to 
effectuate its terms and provisions; 

(c) To receive, investigate, and report 
to the Secretary complaints of viola¬ 
tions; and 

(d) To recommend amendments to the 
Secretary. 

§ 986.27 Duties. 

The market administrator shall per¬ 
form all duties necessary to administer 
the terms and provisions of this part, 
including, but not limited to, the follow¬ 
ing: 

(a) Within 30 days following the date 
on which he enters upon his duties, or 
such lesser period as may be prescribed 
by the Secretary, execute and deliver to 
the Secretary a bond, effective as of the 
date on which he enters upon his duties, 
and conditioned upon the faithful per¬ 
formance of such duties, in an amount 
and with surety thereon satisfactory to 
the Secretary; 

(b) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer its terms and 
provisions; 

(c) Obtain a bond in a reasonable 
amount and with reasonable surety 
thereon covering each employee who 
handles funds entrusted to the market 
administrator; 

(d) Pay out of the funds received pur¬ 
suant to § 986.86: (1) The cost of his 
bond and the bonds of his employees, 
(2) his own compensation, and (3) all 
other expenses (except those incurred 
under § 986.85) necessarily incurred by 
him in the maintenance and functioning 
of his office and in the performance of 
his duties; 

(e) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for in this section and, upon re¬ 
quest by the Secretary, surrender the 
same to such other person as the Secre¬ 
tary may designate; 

(f) Publicly disclose, at his discretion, 
unless otherwise directed by the Secre¬ 
tary, the name of any handler who, after 
the date upon which he is required to 
perform such acts, has not made reports 
pursuant to §§ 986.30 and 986.31 or pay¬ 
ments pursuant to §§ 986.80 to 986.86; 

(g) Submit his books and records to 
examination by the Secretary and fur¬ 
nish such information and reports as 
may be requested by the Secretary; 

(h) On or before the 12th day after 
the end of each month, report to each 
cooperative association which so re¬ 
quests, the percentage of producer milk 
delivered by members of such association 
which was used in each class by each 
handler receiving such milk and the per¬ 
centage relationship of such receipts to 
the total pounds of Class I milk available 
to assign to such receipts exclusive of the 
Class I milk disposed of by such handler 
to the pool plants (s) of other handlers 
and to nonpool plants. For the purpose 
of these reports the milk so received from 
members of such association shall be 
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prorated to each class in accordance 
with the same percentage as the total 
receipts of producer milk bear to such 
utilization of milk by such handler; 

(i) Verify all reports and payments of 
each handler by audit of the records of 
such handler or any other handler or 
person to whom skim milk and butterf at 
are transferred, or by such other means 
as are necessary; 

(j) Prepare and make available for 
the benefit of producers, consumers and 
handlers, general statistics and infor¬ 
mation concerning the operation of this 
part which do not reveal confidential 
information; and 

(k) On or before the date specified 
publicly announce, by posting in a con¬ 
spicuous place in his office and by such 
other means as he deems appropriate, 
the prices determined for each month 
as follows: 

(l) On or before the 12th day of each 
month, the Class I price and the Class I 
butterfat differential, both for the cur¬ 
rent month; 

(2) On or before the 5th day of each 
month, the Class II price, and the Class 
II butterfat differential, both for the 
preceding month; and 

(3) On or before the 12th day of each 
month, the uniform price(s) computed 
pursuant to § 986.71 or § 986.72, which¬ 
ever is applicable, and the butterfat dif¬ 
ferential computed pursuant to § 986.73, 
both for the preceding month. 

Reports, Records, and Facilities 

§ 986.30 Reports of receipts and utili¬ 
zation. 

On or before the 7th day after the 
end of each month, each handler, except 
a producer-handler, shall report to the 
market administrator in the detail and 
on forms prescribed by the market ad¬ 
ministrator as follows: 

(a) The quantities of skim milk and 
butterfat contained in milk received from 
producers and, for the months of March 
through June, the aggregate quantities 
of base milk and excess milk; 

(b) The quantities of skim milk and 
butterfat contained in (or used in the 
production of) receipts of fluid milk 
products from other handlers; 

(c) The quantities of skim milk and 
butterfat contained in (or used in the 
production of) other source milk (ex¬ 
cept Class II products disposed of in the 
same form in which received without 
further processing or packaging by the 
handler) and any disappearance of other 
source milk held in inventory; 

(d) The utilization of all skim milk 
and butterfat required to be reported 
pursuant to this section; 

(e) The disposition of Class I products 
on routes wholly outside the marketing 
area ; 

(f) The quantities of fluid milk prod¬ 
ucts on hand at the beginning and end 
of the month; and 

(g) Such other information with re¬ 
spect to receipts and utilization as the 
market administrator may prescribe. 

§ 986.31 Reports of payments to pro¬ 
ducers. 

On or before the 20th day of each 
month, each handler shall submit to the 


market administrator his producer pay¬ 
roll for deliveries of the preceding month 
showing: 

(a) The total pounds of milk received 
from each producer and cooperative as¬ 
sociation, the total pounds of butterfat 
contained in such milk and the number 
of days’ production represented by the 
milk received from such producer(s), in¬ 
cluding for the months of March through 
June each producer’s deliveries of base 
and excess milk; 

(b) The amount of payment to each 
producer or cooperative association; and 

(c) The nature and amount of any de¬ 
ductions or charges involved in such 
payments. 

§ 986.32 Other reports. 

(a) Each producer-handler shall 
make reports to the market administra¬ 
tor at such time and in such manner as 
the market administrator may prescribe. 

(b) Each handler who causes milk to 
be diverted to another pool plant or to 
a nonpool plant shall, prior to such diver¬ 
sion, report to the market administrator 
and to the cooperative association of 
which such producer is a member, his 
intention to divert such milk, the pro¬ 
posed date or dates of such diversion, 
and the plant to which it is to be diverted. 

§ 986.33 Records and facilities. 

Each handler shall maintain and make 
available to the market administrator or 
his representative during the usual hours 
of business such accounts and records of 
his operations and such facilities as are 
necessary for the market administrator 
to verify or establish the correct data 
with respect to: 

(a) The receipts and utilization of all 
skim milk and butterfat handled in any 
form; 

(b) The weights and tests for butter¬ 
fat and other content of all milk, skim 
milk, cream, and milk products handled; 

(c) Payments to producers and coop¬ 
erative associations; and 

(d) The pounds of skim milk and but¬ 
terfat contained in or represented by all 
milk, skim milk, cream, and milk prod¬ 
ucts on hand at the beginning and end 
of each month. 

§ 986.34 Retention of records. 

All books and records required under 
this part to be made available to the 
market administrator shall be retained 
by the handler for a period of three years 
to begin at the end of the month to which 
such books and records pertain: Pro¬ 
vided, That if, within such three-year 
period, the market administrator noti¬ 
fies the handler in writing that the 
retention of such books and records, or 
of specified books and records, is neces¬ 
sary in connection with a proceeding 
under section 8c (15) (A) of the Act or a 
court action specified in such notice, the 
handler shall retain such books and 
records, or specified books and records, 
until further written notification from 
the market administrator. In either 
case, the market administrator shall 
give further written notification to the 
handler promptly upon the termination 
of the litigation or when the records are 
no longer necessary in connection there¬ 
with. 
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Classification 

§ 986.40 Skim milk and butterfal to be 
classified. 

All skim milk and butterfat received 
within the month by a handler which is 
required to be reported pursuant to 
§ 986.30 shall be classified by the market 
administrator pursuant to the provisions 
contained in § 986.41 to § 986.46, inclu¬ 
sive. If any of the water contained in 
the milk from which a product is made 
is removed before the product is utilized 
or disposed of by a handler, the pounds 
of skim milk used or disposed of in such 
product shall be considered to be an 
amount equivalent to the nonfat milk 
solids contained in such product, plus 
all of the water originally associated with 
such solids. 

§ 986.41 Classes of utilization. 

Subject to the conditions set forth in 
§§ 986.43 and 986.44, the classes of 
utilization shall be as follows: 

(a) Class I milk shall be all skim milk 
(including reconstituted skim milk) and 
butterfat: 

(1) Disposed of in the form of fluid 
milk products except: 

(1) Fluid milk products classified as 
Class II pursuant to paragraph (b) (2), 
(4) , and (7) of this section, and 

(ii) Fluid milk products which are 
fortified with nonfat milk solids shall 
be Class I in an amount equal only to 
the weight of an equal volume of an un¬ 
fortified product of the same butterfat 
content; and 

(2) Not specifically accounted for as 
Class II milk; 

(b) Class II milk shall be all skim 
milk and butterfat: 

(1) Used to produce any product other 
than a fluid milk product; 

(2» Disposed of to commercial food 
manufacturing establishments which do 
not dispose of fluid milk products for 
fluid consumption; 

(3) Contained in inventories of fluid 
milk products on hand at the end of the 

month; 

(4) Skim milk disposed of for live¬ 
stock feed, or dumped after prior notifi¬ 
cation to and opportunity for verification 
by the market administrator; 

(5) In shrinkage not to exceed 2 per¬ 
cent of the skim milk and butterfat con¬ 
tained in producer milk, except that 
diverted pursuant to § 986.63; and 

(6) In shrinkage of other source milk. 

(7) The weight of skim milk in forti¬ 
fied fluid milk products which is not 
classified in subdivision (a)(l)(ii) of 
this section. 

§ 986.42 Shrinkage. 

The market administrator shall deter¬ 
mine the assignment of shrinkage to 
Class II milk as follows: 

(a) Determine the total shrinkage of 
skim milk and butterfat in each pool 
Plant; and 

Assign shrinkage of skim milk 
ana butterfat pro rata between producer 
milk and other source milk received in 
the form of a fluid milk product. 

§ 986.43 Responsibility of handlers 
and reclassification of milk. 

^ milk and butterfat shall 
e Ciass 1 milk unless the handler who 
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first receives such skim milk and butter¬ 
fat can prove to the market administra¬ 
tor that such skim milk or butterfat 
should be classified otherwise. 

(b) Any skim milk or butterfat classi¬ 
fied as Class II milk, if later disposed of 
by such handler or another handler 
(whether in original or other form) as 
any fluid milk product, shall be reclassi¬ 
fied as Class I milk. Any skim milk or 
butterfat classified as Class II milk in 
the previous month pursuant to § 986.41 
(b) (3) shall be reclassified as Class I 
milk if it is subtracted from Class I 
during the current month pursuant to 
§ 986.46(a) (6) or the corresponding 
step of § 986.46(b). 

§ 986.44 Transfers. 

Skim milk and butterfat if disposed of 
by a handler by transfer or diversion 
from a pool plant shall be classified as 
follows: 

(a) If transferred or diverted to a pool 
plant of another handler (except a pro¬ 
ducer-handler) in the form of fluid milk 
products it shall be classified so as to 
result in the maximum assignment of 
the producer milk of both handlers to 
Class I milk. Any additional amounts of 
skim milk and butterfat shall be classi¬ 
fied as Class I milk unless the operators 
of both plants claim utilization thereof 
in Class II milk in their reports sub¬ 
mitted pursuant to § 986.30: Provided , 
That the skim milk or butterfat so as¬ 
signed to Class II milk for any month 
shall be limited to the respective 
amounts thereof remaining in Class II 
milk for such month at the pool plant(s) 
of the receiving handler after subtrac¬ 
tion of other source milk pursuant to 
§986.46; 

(b) As Class I milk, if transferred to 
the plant of a producer-handler in the 
form of fluid milk products; 

(c) As Class I milk, if diverted or 
transferred in bulk in the form of milk or 
skim milk to a nonpool plant located 
more than 350 miles from the City Hall 
in Wichita Falls, Texas, by the shortest 
hard-surfaced highway distance as de¬ 
terminated by the market administrator; 

(d) As Class I milk, if transferred in 
the form of cream to a nonpool plant, 
located more than 350 miles from the 
City Hall in Wichita Falls, Texas, by the 
shortest hard-surfaced highway distance 
as determined by the market administra¬ 
tor, unless the handler claims classifica¬ 
tion as Class II milk, establishes the fact 
that such cream was transferred without 
Grade A certification, each container 
was tagged or labeled to show that the 
contents were only for manufacturing 
use the shipment was invoiced accord¬ 
ingly, and the market administrator was 
given sufficient notice to allow him to 
verify the shipment; 

(e) (1) As Class I milk, if transferred 
or diverted in bulk form as milk, skim 
milk, or cream to a nonpool plant located 
not more than 350 miles by the shortest 
hard-surfaced highway distance from 
the City Hall in Wichita Falls, Texas, 
from which fluid milk is disposed of on 
wholesale or retail routes or to other 
milk plants, unless the handler claims 
classification of Class II milk pursuant 
to § 986.30 and all of the following condi¬ 
tions are met: 
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(1) The operator of the nonpool plant 
maintains books and records showing the 
utilization of all skim milk and butterfat 
received at such plant and the market 
administrator is permitted to audit such 
books and records for purposes of verifi¬ 
cation; and 

(ii) Such nonpool plant received milk 
from dairy farmers who constitute a reg¬ 
ular source of supply for Class I use 
as determined by the market admin¬ 
istrator ; 

(2) If the above conditions are ful¬ 
filled, the market administrator shall 
classify such milk, subject to verifica¬ 
tion, in the following manner: (i) De¬ 
termine the use of all skim milk and 
butterfat at such nonpool plant, and (ii) 
allocate the skim milk and butterfat so 
transferred to the highest use classifi¬ 
cation remaining after allowing first 
priority to that received at the nonpool 
plant directly from dairy farmers whom 
the market administrator determines 
constitute its regular source of Grade A 
milk for Class I use; 

(f) As Class II milk, if transferred or 
diverted in bulk form as milk, skim milk, 
or cream to a nonpool plant which is not 
a pool plant as defined in any other order 
issued pursuant to the Act and which is 
located not over 350 miles from the City 
Hall, Wichita Falls, Texas, and from 
which no fluid milk is disposed of on 
wholesale or retail routes, except: 

(1) If milk, skim milk, or cream is 
transferred from such nonpool plant to 
a pool plant, an amount equal to the 
skim milk and butterfat transferred to 
such nonpool plant from the pool plants 
of other handlers shall be deemed to have 
been transferred directly to the second 
pool plant and shall be classified in 
accordance with paragraph (a) of this 
section; and 

(2) If milk, skim milk, or cream is 
transferred from such nonpool plant to a 
second nonpool plant from which fluid 
milk is distributed on wholesale or re¬ 
tail routes, the skim milk or butterfat 
transferred from the pool plant to the 
first nonpool plant shall be Class I milk 
in an amount equal to that transferred 
to such second nonpool plant, unless it 
is established that such milk or skim 
milk was transferred to the second non¬ 
pool plant without Grade A certification 
with each container labeled to show that 
the contents were for manufacturing 
use only, and that the shipment was in¬ 
voiced accordingly. 

(g) As Class II milk if transferred or 
diverted in bulk form as milk, skim milk 
or cream to a nonpool plant which is a 
pool plant as defined in another order 
issued pursuant to the Act and which is 
located not over 350 miles from the City 
Hall in Wichita Falls, Texas, and from 
which no fluid milk is distributed on 
wholesale or retail routes, except that 
if such transferee plant disposes of to 
other nonpool plants, which do distribute 
fluid milk products on wholesale or re¬ 
tail routes, more milk than the milk re¬ 
ceived at such transferee plant which is 
classified and priced under such other 
order, an amount equal to the difference 
shall be classified as Class I milk, except 
that if such transferee plant has re¬ 
ceived milk, skim milk or cream from 
other plants regulated under this or 
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other Federal orders, the amount of 
such transferred milk allocated to Class 
I shall be determined by prorating the 
amount of milk available for Class I al¬ 
location in accordance with the receipts 
from all such plants at the transferee 
plant. 

§ 986.45 Computation of the skim 
milk and butter fat in each class. 

For each month, the market admin¬ 
istrator shall correct for mathematical 
or other obvious errors the monthly re¬ 
port submitted by each handler pursuant 
to § 986.30, and shall compute the pounds 
of skim milk and butterfat in Class I 
milk and Class II milk. Skim milk con¬ 
tained in any product utilized, produced 
or disposed of by the handler during the 
month shall be considered to be an 
amount equivalent to the nonfat milk 
solids contained in such product, plus 
all of the water originally associated 
with such solids. 

§ 986.46 Allocation of skim milk and 
butterfat classified. 

After making the computations pur¬ 
suant to § 986.45, the market admin¬ 
istrator shall determine the classification 
of milk received from producers for each 
handler in the following manner: 

(а) Skim milk shall be allocated as 
follows: 

(1) Subtract from the total pounds of 
skim milk in Class n milk, the pounds of 
shrinkage of skim milk in producer milk 
determined pursuant to § 986.41(b) (5); 

(2) Subtract from the remaining 
pounds of skim milk, in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in the 
form of nonfluid milk products other 
than condensed skim milk or nonfat dry 
milk; 

(3) Subtract from the remaining 
pounds of skim milk in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in the 
form of condensed skim milk or nonfat 
dry milk; 

(4) Subtract from the remaining 
pounds of skim milk, in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in the 
form of fluid milk products which were 
not subject to the Class I pricing and 
payment provisions of another order 
issued pursuant to the act; 

(5) Subtract from the remaining 
pounds of skim milk, in series beginning 
with Class II milk, the pounds of skim 
milk in other source milk received in 
fluid milk products which were subject 
to the Class I pricing and payment pro¬ 
visions of another order issued pursuant 
to the act; 

(б) Subtract from the remaining 
pounds of skim milk, in series beginning 
with Class II milk, the pounds of skim 
milk in inventory at the beginning of 
the month in the form of fluid milk 
products; 

(7) Subtract from the remaining 
pounds of skim milk in each class the 
skim milk received from other handlers 
in the form of fluid milk products pur¬ 
suant to § 986.44; 

(8) Add to the pounds of skim milk 
remaining in Class II the pounds of skim 


milk subtracted pursuant to subpara¬ 
graph (1) of this paragraph; and 

(9) If the pounds of skim milk re¬ 
maining in both classes exceed the 
pounds of skim milk received from pro¬ 
ducers, subtract such excess from the 
pounds of skim milk remaining in the 
classes in series beginning with Class II 
milk. Any amount so subtracted shall 
be called “overage”; 

(b) Butterfat shall be allocated in the 
same manner prescribed in paragraph 
(a) of this section for determining the 
allocation of skim milk to producer milk; 
and 

(c) Add the pounds of skim milk and 
the pounds of butterfat in each class 
computed pursuant to paragraphs (a) 
and (b) of this section and determine the 
percentage of butterfat in producer milk 
allocated to each class. 

Minimum Prices 
§ 986.50 Class prices. 

Subject to the provisions of §§ 986.51 
and 986.52 the minimum price per hun¬ 
dredweight to be paid by each handler 
for milk received at his plant from pro¬ 
ducers during the month shall be as 
follows: 

(a) Class I milk . The Class I price 
shall be the price for Class I milk estab¬ 
lished under Federal Order No. 6 regu¬ 
lating the handling of milk in the 
Oklahoma Metropolitan marketing area 
at Oklahoma City, plus 15 cents. 

(b) Class II milk . The Class n price 
shall be the price for Class II milk estab¬ 
lished under Federal Order No. 6 regu¬ 
lating the handling of milk in the 
Oklahoma Metropolitan marketing area. 

§ 986.51 Butterfat differentials to han¬ 
dlers. 

If the average b 4 utterfat content of the 
producer milk of any handler allocated 
to any class pursuant to § 986.46 is more 
or less than 3.5 percent there shall be 
added to the respective class price, com¬ 
puted pursuant to § 986.50 for each one- 
tenth of one percent that the average 
butterfat content of such milk is above 
3.5 percent, or subtracted for each one- 
tenth of one percent that such average 
butterfat content is below 3.5 percent, 
an amount equal to the butterfat differ¬ 
ential computed by muliplying the simple 
average, as computed by the market ad¬ 
ministrator, of the daily wholesale selling 
price per pound (using the midpoint of 
any price range as one price) of Grade 
A (92-score) bulk creamery butter at 
Chicago as reported by the Department 
of Agriculture during the month speci¬ 
fied below by the applicable factor listed 
and dividing the result by IQ: 

(a) Class I milk . Multiply such price 
for the preceding month by 1.25; and 

(b) Class II milk. Multiply such price 
for the current month by 1.15. 

§ 986.52 Location adjustment credit to 
handlers. 

For that milk which (a) is received 
from producers at a pool plant located 
outside the State of Texas and which is 
classified as Class I, the prices specified 
in § 986.50 shall be reduced 5 cents per 
hundredweight, plus an additional 1.5 
cents per hundredweight for each 10 


miles or fraction thereof that such plant 
is more than 100 miles distant from the 
City Hall in Wichita Falls, Texas, by the 
shortest hard-surfaced highway distance 
as determined by the market adminis¬ 
trator: Provided, That in calculating 
such adjustment, transfers to a pool 
plant at which a location adjustment 
credit is not applicable or at which it is 
less than the transferor plant, shall be 
assigned to Class I milk only to the ex¬ 
tent that Class I disposition at the trans¬ 
feree plant exceeds 95 percent of the 
receipts from producers at such plant. 
Such assignment to transferor plants 
should be made first to plants at which 
no location adjustment credit is appli¬ 
cable and then in sequence to plants at 
which the lowest rate of such adjust¬ 
ment credit would apply. 

§ 986.53 Rate of compensatory pay¬ 
ments. 


The rate of compensatory payment 
per hundredweight applicable to other 
source milk assigned to Class I use at 
pool plants, or disposed of as Class I milk 
on routes in the marketing area from 
nonpool plants, shall be calculated as 
follows: 

(a) For the months of February 
through July, subtract the Class II milk 
price, adjusted by the Class II butterfat 
differential from the Class I price, ad¬ 
justed by the Class I butterfat differen¬ 
tial, and, except in the case of condensed 
skim milk and nonfat dry milk, by the 
location adjustment pursuant to § 986.52 
which would apply if the nonpool plant 
were a pool plant; and 

(b) For the months of August through 
January, subtract the uniform price, ad¬ 
justed by the Class I butterfat differ¬ 
ential, from the Class I price, adjusted 
by the Class I butterfat differential, and, 
except in the case of condensed skim 
milk and nonfat dry milk, by the location 
adjustment pursuant to § 986.52 which 
would apply if the nonpool plant were a 
pool plant. 

§ 986.54 Use of equivalent prices. 

If for any reason a price quotation re¬ 
quired by this part for computing class 
prices or for any other purpose is not 
available in the manner described, the 
market administrator shall use a price 
determined by the Secretary to be 
equivalent to the price which is required. 

Application of Provisions 


§ 986.60 Producer-handlers. 

Sections 986.40 to 986.46, 986.50 to 
986.54, 986.65 to 986.67, 986.70 to 986.74, 
and 986.80 to 986.86, shall not apply to a 
producer-handler. 


§986.61 Handlers subject to other 
orders. 

In the case of any handler who the 
Secretary determines disposes of & 
greater portion of his milk as Class x 
milk in another marketing area regu- 
lated by another milk marketing order 
issued pursuant to the Act and whos 
milk is classified and priced under sue 
other order, the provisions of this pa 
shall not apply except that such hand 
shall, with respect to his total r ^ ce 3? 
and utilization or disposition or sx 
milk and butterfat, make reports to ti 
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market administrator at such time and 
in such manner as the market adminis¬ 
trator may require and allow verification 
of such reports by the market adminis¬ 
trator. Such determination shall be 
made on the basis of Class I sales dur¬ 
ing the month unless the other market¬ 
ing area is entirely within the State of 
Texas and the other regulating the area 
provides that the determination be made 
on the basis of a different period, in 
which case the same period shall be used 
in this order. 

§ 986.62 Handlers operating nonpool 
plants. 

Each handler who is the operator of a 
nonpool plant which is not subject to the 
classification and pricing provisions of 
another order issued pursuant to the act, 
shall report as required pursuant to 
§§ 986.30 and 986.31, reporting receipts 
from and payments to dairy farmers in 
lieu of such information with respect to 
producers, and shall allow verification of 
such reports, and, on or before the 12th 
day of each month, he shall pay to the 
market administrator an amount com¬ 
puted by multiplying the total volume of 
Class I milk disposed of on routes in the 
marketing area from such nonpool plant 
during the preceding month by the rate 
of compensatory payment computed pur¬ 
suant to § 986.53. 

§ 986.63 Diverted milk. 

(a) Milk of a producer diverted by a 
handler, other than a cooperative asso¬ 
ciation, from a pool plant to the pool 
plant of another handler for any day 
during the months of February through 
July and for not more than 10 days’ pro¬ 
duction of a producer during any month 
for the period of August through Janu¬ 
ary, shall be deemed to have been re¬ 
ceived by the diverting handler at the 
pool plant from which such milk was di¬ 
verted, except that for the purpose of 
determining shrinkage pursuant to 
§ 986.41(b) (5) , such milk shall be con¬ 
sidered as producer milk at the pool plant 
to which it was diverted. Milk so di¬ 
verted for more than 10 days during any 
of the months of August through Janu¬ 
ary, shall be considered as received at 
the plant to which it was diverted for 
the entire period of diversion. 

(b) Milk diverted by a cooperative 
association, which does not operate a 
pool plant, for the account of such as¬ 
sociation from the pool plant of another 
handler to a nonpool plant, shall be 
deemed to have been received by such 
association at a pool plant at the same 
location as that from which the milk 
was diverted. 

(c) Milk diverted from a pool plant by 
the handler operating such pool plant to 
a nonpool plant shall be considered to 
have been received at the plant from 
which diverted. 

(d) Milk diverted by a handler, in¬ 
cluding a cooperative association, to a 
nonpool plant for more than 29 days’ 
Production of a producer during any 
nronth during the months of September 
through December, shall not be con¬ 
sidered producer milk for the entire 
Period of such diversion during the 


Determination of Base 

§ 986.65 Computation of daily average 
base for each producer. 

Subject to the rules set forth in 
§ 986.66, the daily average base of 
ed,ch producer for the months of 
March through June of each year shall 
be computed by the market administra¬ 
tor by dividing the total pounds of milk 
received by a handler(s) at a pool 
plant(s) from such producer during the 
months of September through December 
immediately preceding by the number of 
days’ production delivered by such pro¬ 
ducer during the period, or by 90, which¬ 
ever is more: Provided, (a) That any 
person who becomes a producer after 
the base-forming period and who has 
established a base under another order 
issued pursuant to the act shall be as¬ 
signed a base equal to that which he 
would have received if he had been 
a, producer during the base-forming 
period if his milk is received at a pool 
plant during an entire month, and (b) 
That for any person who becomes a pro¬ 
ducer after the 3d day of October of any 
year by virtue of the plant to which such 
person delivers his milk having become 
a pool plant, the market administrator 
shall compute a base equal to that which 
such producer would have established 
had the plant to which he ships his milk 
been a pool plant during the entire base¬ 
forming period. 

§ 986.66 Base rules. 

(a) A base shall apply to deliveries of 
milk by the producer for whose account 
that milk was delivered during the base- 
forming period; 

(b) Base may be transferred during 
the months of March through June only 
in the following manner: 

(1) In the event of death, retirement 
or entry into military service of a pro¬ 
ducer, the entire base may be trans¬ 
ferred to a member (s) of such producer’s 
immediate family who carries on the 
dairy enterprise, such transfer to be ef¬ 
fective the first of the month following 
notification of the market administrator 
in writing of the person to whom such 
base is to be transferred; 

(2) If a base is held jointly and such 
joint holding is terminated, the entire 
base may be transferred to either of the 
joint holders, or it may be divided, 
but only if the joint holders are 
members of the same family, and only 
upon application to the market admin¬ 
istrator prior to the month in which the 
division is to become effective: Provided, 
That such application sets forth the per¬ 
centage of the jointly held base which is 
to be assigned to each of the joint holders 
or his heirs and is signed by each joint 
holder or his heirs. 

(c) A producer who ceases to deliver 
milk to a pool plant for more than 45 
consecutive days during the six months* 
prior to March 1, shall forfeit his base 
for the following base-utilization period. 

§ 986.67 Announcement of established 

bases. 

On or before February 25 of each year, 
the market administrator shall notify 
each producer and the handler receiving 


milk from such producer, of the daily 
average base established by the producer. 

Determination of Uniform Prices 

§ 986.70 Computation of value of pro¬ 
ducer milk for each handler. 

For each month, the market adminis¬ 
trator shall compute the value of pro¬ 
ducer milk for each handler as follows: 

(a) Multiply the quantity of producer 
milk in each class computed pursuant to 
§ 986.46 by the applicable class price (ad¬ 
justed pursuant to §§ 986.51 and 986.52) 
and add together the resulting amounts; 

(b) Add an amount computed by mul¬ 
tiplying the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 986.46(a) (2), (3), and (4) 
and the corresponding step of § 986.46 
(b) by the rate of compensatory payment 
as determined pursuant to § 986.53; 

(c) Add an amount computed by mul¬ 
tiplying the pounds of any overage de¬ 
ducted from either class pursuant to 
§ 986.46(a) (9) and the corresponding 
step of § 986.46(b) by the applicable class 
price(s) ; and 

(d) Add any charges computed as fol¬ 
lows: For any skim milk or butterfat 
in inventory reclassified pursuant to 
§ 986.43(b), which is not in excess of the 
quantity in producer milk classified as 
Class II milk (other than as shrinkage) 
in the handler’s plant(s) for the preced¬ 
ing month, a charge shall be computed at 
the difference between its value at the 
Class I price for the current month and 
its value at the Class II price for the 
preceding month; 

§ 986.71 Compulation of the uniform 
price. 

For each of the months of July through 
February, the market administrator shall 
compute the uniform price per hundred¬ 
weight of producer milk of 3.5 percent 
butterfat content, at Wichita Falls, 
Texas, as follows: 

(a) Combine into one total the values 
computed pursuant to § 986.70 for the 
producer milk of all handlers who sub¬ 
mitted reports prescribed in § 986.30 and 
who have made the payments pursuant 
to §§ 986.80 and 986.82 for the preceding 
month; 

ib) Subtract, if the average butterfat 
content of the producer milk included 
under paragraph (a) of this section is 
greater than 3.5 percent, or add, if such 
average butterfat content is less than 3.5 
percent, an amount computed as follows: 
Multiply the amount by which the aver¬ 
age butterfat content of such milk varies 
from 3.5 percent by the butterfat differ¬ 
ential computed pursuant to § 986.73, and 
multiply the resulting figure by the total 
hundredweight of such milk; 

(c) Add an amount equal to the total 
value of all allowable location adjust¬ 
ments to producers pursuant to § 986.74; 

(d) Add an amount equal to not less 
-than one-half of the unobligated balance 
on hand in the producer-settlement 
fund; 

(e) Divide the resulting amount by the 
total hundredweight of producer milk 
included under paragraph (a) of this 
section; and 

(f) Subtract not less than 4 cents nor 
more than 5 cents. 
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§ 986.72 Computation of uniform prices 
for base and excess milk. 

For each of the months of March 
through June, the market administrator 
shall compute the uniform prices per 
hundredweight for base and for excess 
milk, each of 3.5 percent butterfat con¬ 
tent, at Wichita Falls, Texas, as follows: 

(a) Compute the total value of excess 
milk for all handlers who submitted re¬ 
ports pursuant to § 986.30, and who have 
made the payments pursuant to §§ 986.80 
and 986.82 as follows: (1) Multiply the 
hundredweight of such milk not in excess 
of the total quantity of producer milk 
assigned to Class II milk in the pool 
plants of such handlers by the Class II 
milk price, (2) multiply any additional 
hundredweight of excess milk not in¬ 
cluded in subparagraph (1) of this para¬ 
graph by the Class I milk price, and (3) 
add together the resulting amounts; 

(b) Divide the total value of excess 
milk obtained in paragraph (a) of this 
section by the total hundredweight of 
such milk and adjust to the nearest cent. 
The resulting figure shall be the uniform 
price for excess milk of 3.5 percent but¬ 
terfat received from producers; 

(c) Subtract the total value of excess 
milk obtained in paragraph (a) of this 
section from the total value of milk com¬ 
puted pursuant to § 986.71 (a) to (d) 
and adjust by any amount involved in 
the adjustment of the uniform price of 
excess milk to the nearest cent; 

(d) Divide the amount obtained in 
paragraph (c) of this section by the to¬ 
tal hundredweight of base milk included 
in these computations; and 

(e) Subtract not less than 4 cents nor 
more than 5 cents from the amount com¬ 
puted pursuant to paragraph (d) of this 
section. The resulting figure shall be 
the uniform price for base milk of 3.5 
percent butterfat received from pro¬ 
ducers. 

§ 986.73 Butterfat differential to pro¬ 
ducers. 

The applicable uniform price(s) to be 
paid each producer shall be increased 
or decreased for each one-tenth of one 
percent that the average butterfat con¬ 
tent of his milk is above or below 3.5 
percent, respectively, at the rate de¬ 
termined by multiplying the pounds of 
butterfat in producer milk allocated to 
each class by the appropriate butterfat 
differential for such class as determined 
pursuant to § 986.51, dividing by the total 
pounds of butterfat in producer milk and 
rounding to the nearest even tenth of 
a cent. 

§ 986.74 Location adjustment to pro¬ 
ducers. 

In making payments to producers pur¬ 
suant to § 986.80, for the months of July 
through February, each handler may de¬ 
duct, for each hundredweight of milk, 
and for the months of March through 
June for each hundredweight of base 
milk received from producers at a pool 
plant which is located outside the State 
of Texas, 5 cents per hundredweight plus 
an additional 1.5 cents for each 10 miles 
or fraction thereof that such plant is 
more than 100 miles from the City Hall 


in Wichita Falls, Texas, by the shortest 
hard-surfaced highway distance as de¬ 
termined by the market administrator. 

Payments 

§ 986.80 Time and method of payment 
for producer milk. 

(a) Except as provided in paragraph 
(b) of this section, each handler shall 
make payment to each producer from 
whom milk is received during the month 
as follows: 

(1) On or before the last day of each 
month, to each producer who did not dis¬ 
continue shipping milk to such handler 
during the month, an amount equal to 
not less than the Class II price for the 
preceding month multiplied by the hun¬ 
dredweight of milk received from such 
producer during the first 15 days of the 
month; 

(2) On or before the 15th day of the 
following month, an amount equal to not 
less than the applicable uniform price(s) 
adjusted by the butterfat and location 
differentials to producers multiplied by 
the hundredweight of milk or base milk 
and excess milk received from such pro¬ 
ducer during the month, subject to the 
following adjustments: (i) Less pay¬ 
ments made to such producer pursuant 
to subparagraph (1) of this paragraph, 
(ii) less marketing service deductions 
made pursuant to § 986.85, (iii) plus or 
minus adjustments for errors made in 
previous payments made to such pro¬ 
ducer, and (iv) less proper deductions 
authorized in writing by such producer: 
Provided , That if by such date such 
handler has not received full payment 
pursuant to § 986.83, he may reduce pro 
rata his payments to producers by not 
more than the amount of such under¬ 
payment. Payments to producers shall 
be completed thereafter not later than 
the date for making payments pursuant 
to this paragraph next following after 
the receipt of the balance due from the 
market administrator. 

(b) (1) Upon receipt of a written re¬ 
quest from a cooperative association 
which the market administrator deter¬ 
mines is authorized by its members to 
collect payment for their milk and re¬ 
ceipt of a written promise to reimburse 
the handler for the amount of any actual 
loss incurred by him because of any im¬ 
proper claim on the part of the coopera¬ 
tive association, each handler shall: 

(i) Pay to the cooperative association 
on or before the 27th and 13th day of 
each month, in lieu of payments pur¬ 
suant to paragraph (a) of this section, 
an amount equal to the gross sum due for 
all milk received from certified mem¬ 
bers, less amounts owed by each member- 
producer to the handler for supplies 
purchased from him on prior written 
order or as evidenced by a delivery ticket 
signed by the producer; 

(ii) Submit to the cooperative associa¬ 
tion on or before the 10th day of each 
month written information which shows 
for each member-producer (a) the total 
pounds of milk received during the pre¬ 
ceding month, (b) the total pounds of 
butterfat contained in such milk, (c) 
the number of days of production in¬ 
cluded in such receipts, (d) for the 
months of March through June, the 


amount of base and excess milk received, 
and ( e ) the amounts withheld by the 
handler in payment for supplies sold; 
and 

(iii) Submit to the cooperative asso¬ 
ciation on or before the 25th day of 
each month written information which 
shows for each such member-producer 
the total pounds of milk received during 
the first 15 days of the current month. 

The foregoing payment and submission 
of information shall be made with re¬ 
spect to the milk, of each producer who 
the cooperative association certifies is a 
member, which is received on and after 
the first day of the calendar month next 
following receipt of such certification 
through the last day of the month next 
preceding receipt of notice from the co¬ 
operative association of a termination of 
membership or until the original request 
is rescinded in writing by the association; 
and 

(2) A copy of each such request, 
promise to reimburse, and certified list 
of members shall be filed simultaneously 
with the market administrator by the 
cooperative association and shall be 
subject to verification at his discretion 
through audits of the records of the co¬ 
operative association pertaining thereto. 
Exceptions, if any, to the accuracy of 
such certification by a producer claimed 
to be a member or by a handler, shall be 
made by written notice to the market 
administrator and shall be subject to his 
determination. 

§ 986.81 Producer-settlement fund. 

The market administrator shall estab¬ 
lish and maintain a separate fund known 
as the “producer-settlement fund,” into 
which he shall deposit all payments 
made by handlers pursuant to §§ 986.62, 
986.82, and 986.84, and out of which he 
shall make all payments to handlers 
pursuant to §§ 986.83 and 986.84: Pro¬ 
vided , That any payments due to any 
handler may be offset by any payments 
due from such handler. 

§ 986.82 Payments to the producer- 
settlement fund. 

On or before the 13th day after the 
end of each month, each handler shall 
pay to the market administrator any 
amount by which the value of producer 
milk as computed pursant to § 986.70 for 
such month is greater than the amount 
required to be paid by him for such milk 
pursuant to § 986.80. 

§ 986.83 Payments out of the producer- 
settlement fund. 

On or before the 14th day after the 
end of each month, the market adminis¬ 
trator shall pay to each handler any 
amount by which the total value of his 
producer milk, computed pursuant to 
§ 986.70, for such month is less than the 
amount required to be paid producers 
by such handler pursuant to § 986.80: 
Provided, That if the balance in the pro¬ 
ducer-settlement fund is insufficient to 
make all payments pursuant to this 
paragraph, the market administrator 
shall reduce uniformly per hundred¬ 
weight such payments and shall com¬ 
plete such payments as soon as the nec¬ 
essary funds are available. 





Saturday, November 25, 1961 

§ 986.84 Adjustments of accounts. 

Whenever audit by the market admin¬ 
istrator or other verification discloses 
errors resulting in moneys due (a) the 
market administrator from a handler, 
(b) a handler from the market adminis¬ 
trator, or (c) any producer or cooperative 
association from a handler, the market 
administrator shall promptly notify such 
handler of any amount so due and pay¬ 
ment thereof shall be made on or before 
the next date for making payments set 
forth in the provisions under which such 
errors occurred. 

§ 986.85 Marketing services. 

(a) Except as set forth in paragraph 
(b) of this section, each handler, in 
making payments to producers for milk 
(other than milk of his own production) 
pursuant to § 986.80 shall deduct 5 cents 
per hundredweight, or such amount not 
exceeding 5 cents per hundredweight, as 
may be prescribed by the Secretary and 
shall pay such deductions to the market 
administrator on or before the 15th day 
after the end of the month. Such money 
shall be used by the market administra¬ 
tor to provide market information and 
to check the accuracy of the testing and 
weighing of their milk for producers who 
are not receiving such service from a co¬ 
operative association. 

(b) In the case of producers who are 
members of a cooperative association 
which the Secretary has determined is 
actually performing the services set forth 
in paragraph (a) of this section, each 
handler shall (in lieu of the deduction 
specified in paragraph (a) of this sec¬ 
tion) make such deductions from the 
payments to be made to such producers 
as may be authorized by the membership 
agreement or marketing contract be¬ 
tween such cooperative association and 
such producers, and on or before the 
13th day after the end of each month, 
pay such deductions to the cooperative 
association of which such producers are 
members, furnishing a statement show¬ 
ing the amount of such deductions and 
the amount of milk for which such de¬ 
duction was computed for each producer. 

§ 986.86 Expense of administration. 

On or before the 15th day after the 
end of each month, each handler who 
operates a pool plant shall pay to the 
market administrator, as his pro rata 
share of the expense of the administra¬ 
tion of this part, 5 cents or such lesser 
amount as the Secretary may prescribe 
for each hundredweight of butterfat and 
skim milk contained in (a) producer 
milk, including such handler’s own pro¬ 
duction, and (b) other source milk clas¬ 
sified as Class I milk; and each handler 
who operates a nonpool plant, not sub¬ 
ject to the classification and pricing pro¬ 
visions of another Federal order, shall 
make such payment only with respect to 
Class I milk disposed of within the mar¬ 
keting area on routes. 

o ^86.87 Termination of obligations. 

The provisions of this section shall 
apply to any obligations under this part 
ior the payment of money. 
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(a) The obligation of any handler to 
pay money required to be paid under the 
terms of this part shall, except as pro¬ 
vided in paragraphs (b) and (c) of this 
section, terminate two years after the 
last day of the month during which the 
market administrator receives the han¬ 
dler’s utilization report on the milk in¬ 
volved in such obligation, unless within 
such two-year period the market admin¬ 
istrator notifies the handler in writing 
that such money is due and payable. 
Service of such notice shall be complete 
upon mailing to the handler’s last known 
address, and it shall contain, but need 
not be limited to the following informa¬ 
tion: s 

(1) The amount of the obligation; 

(2) The month(s) during which the 
milk, with respect to which the obliga¬ 
tion exists, was received or handled; and 

(3) If the obligation is payable to one 
or more producers or to an association 
of producers, the name of such pro¬ 
ducer (s) or association of producers, or 
if the obligation is payable to the mar¬ 
ket administrator the account for which 
it is to be paid; 

(b) If a handler fails or refuses, with 
respect to any obligation under this part, 
to make available to the market admin¬ 
istrator or his representatives all books 
and records required by this order to be 
made available, the market administra¬ 
tor may within the two-year period pro¬ 
vided for in paragraph (a) of this section, 
notify the handler in writing of such 
failure or refusal. If the market admin¬ 
istrator so notifies a handler, the said 
two-year period with respect to such 
obligation shall not begin to run until 
the first day of the month following the 
month during which all such books and 
records pertaining to such obligations 
are made available to the market ad¬ 
ministrator or his representative; 

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) of this section, a 
handler’s obligation under this part to 
pay money shall not be terminated with 
respect to any transaction involving 
fraud or willful concealment of a fact, 
material to the obligation, on the part 
of the handler against whom the obliga¬ 
tion is sought to be imposed; and 

(d) Any obligation on the part of the 
market administrator to pay a handler 
any money which such handler claims to 
be due him under the terms of this part 
shall terminate two years after the end 
of the calendar month during which the 
milk involved in the claim was received 
if an underpayment is claimed, or two 
years after the end of the calendar 
month during which the payment (in¬ 
cluding deduction or setoff by the mar¬ 
ket administrator) was made by the 
handler, if a refund of such payment is 
claimed, unless such handler, within the 
applicable period of time, files, pursuant 
to section 8c (15) (A) of the Act, a peti¬ 
tion claiming such money. 

Effective Time, Suspension or 
Termination 

§ 986.90 Effective time. 

The provisions of this part, or any 
amendment thereto, shall become effec- 
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tive at such time as the Secretary may 
declare and shall continue in force until 
suspended or terminated. 

§ 986.91 Suspension or termination. 

The Secretary shall, whenever he finds 
that any or all provisions of this part, 
or any amendment thereto, obstruct or 
do not tend to effectuate the declared 
policy of the act, terminate or suspend 
the operation of any or all provisions of 
this part or any amendment thereto. 

§ 986.92 Continuing obligations. 

If, upon the suspension or termination 
of any or all provisions of this part, or 
any amendment thereto, there are any 
obligations thereunder the final accrual 
or ascertainment of which requires fur¬ 
ther acts by any person (including the 
market administrator), such further 
acts shall be performed notwithstanding 
such suspension or termination. 

§ 986.93 Liquidation. 

Upon the suspension or termination of 
any or all provisions of this part, the 
market administrator, or such other 
liquidating agent as the Secretary may 
designate, shall, if so directed by the 
Secretary, liquidate the business of the 
market administrator’s office, dispose of 
all property in his possession or control, 
including accounts receivable, and exe¬ 
cute and deliver all assignments or other 
instruments necessary or appropriate to 
effectuate any such disposition. If a 
liquidating agent is so designated, all 
assets, books and records of the market 
administrator shall be transferred 
promptly to such liquidating agent. If, 
upon such liquidation, the funds on hand 
exceed the amounts required to pay out¬ 
standing obligations of the office of the 
market administrator and to pay neces¬ 
sary expenses of liquidating and distri¬ 
bution, such excess shall be distributed 
to contributing handlers and producers 
in an equitable manner. 

Miscellaneous Provisions 
§ 986.100 Agents. 

The Secretary may, by designation 
in writing, name any officer or employee 
of the United States to act as his agent 
and representative in connection with 
any of the provisions of this part. 

§ 986.101 Separability of provisions. 

If any provisions of this part, or its 
application to any person or circum¬ 
stances, is held invalid, the application 
of such provision, and of the remaining 
provisions of this part, to other persons 
or circumstances shall not be affected 
thereby. 

Effective date: December 1, 1961. 

Signed at Washington, D.C., on No¬ 
vember 21, 1961. 

James T. Ralph, 
Assistant Secretary . 

[F.R. Doc. 61-11194; Filed, Nov. 24, 1961; 

8:52 a.m.] 
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RULES AND REGULATIONS 


Title 5—ADMINISTRATIVE 
PERSONNEL 

Chapter I—Civil Service Commission 
PART 37—GROUP LIFE INSURANCE 
Appeals 

Section 37.12 is added as set out below. 
§ 37.12 Appeals. 

(a) An appeal may be taken to the 
Commission’s Board of Appeals and Re¬ 
view from the final action or order of 
the Bureau of Retirement and Insurance 
denying insurance coverage, which denial 
affects the rights or interest of any per¬ 
son or of the United States under the 
Federal Employees’ Group Life Insur¬ 
ance Act. 

(b) The time for filing an appeal shall 
be not later than six months from the 
date of mailing notice of the final action 
or order of which complaint is made. 

(Sec 11, 68 Stat. 742; 5 U.S.C. 2100) 

United States Civil Serv¬ 
ice Commission, 

[seal] Mary V. Wenzel, 

Executive Assistant to 
the Commissioners . 

[F.R. Doc. 61-11190; Filed, Nov. 24, 1961; 
8:51 a.m.] 


Title 10—ATOMIC ENERGY 

Chapter I—Atomic Energy 
Commission 

PART 20—STANDARDS FOR PROTEC¬ 
TION AGAINST RADIATION 

Concentration Limits in Radionuclide 
Mixtures 

On pages 7142 and 7143 of the Fed¬ 
eral Register of August 9, 1961 there 
was published a notice of proposed rule 
making to amend 10 CFR 20, “Standards 
for Protection Against Radiation”, which 
would amend the Note to Appendix “B” 
of Part 20 to provide an additional stand¬ 
ard for deriving a concentration limit for 
any mixture of radionuclides (1) where 
the identity of each radionuclide in the 
mixture is known but the concentration 
of each radionuclide in the mixture is 
not known, or (2) where the identity of 
each radionuclide in the mixture is not 
known but where it can be demonstrated 
by assay or by the process of elimination 
that radionuclides other than those pres¬ 
ently specified in the Note are not 
present. 

The amendment also specifies criteria 
for determining conditions under which 
radionuclides may be considered as not 
present in a mixture. 

Interested persons were given 60 days 
in which to submit written comments in 
conection with the proposed amend¬ 
ments. No objections or suggested 
changes to the proposed amendment 
have been received by the Commission. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and the Adminis¬ 


trative Procedure Act of 1946, the pro¬ 
posed amendments of 10 CFR Part 20 are 
adopted, without change, as a document 
subject to codification. 

Effective date. These amendments 
shall become effective 30 days after pub¬ 
lication in the Federal Register. 

Dated at Germantown, Maryland, this 
15th day of November 1961. 

For the Atomic Energy Commission. 

Woodford B. McCool, 

Secretary. 

Part 20 is amended as follows: 

1. Revise paragraph 3 of the Appendix 
“B” Note to read: 


3. If any of the conditions specified below 
are met, the corresponding values specified 
below may be used in lieu of those specified 
in paragraph 2 above. 

a. If the identity of each radionuclide in 
the mixture is known but the concentration 
of one or more of the radionuclides in the 
mixture is not known, the concentration 
limit for the mixture is the limit specified 
in Appendix “B” for the radionuclide in the 
mixture having the lowest concentration 
limit; or 

b. If the identity of each radionuclide in 
the mixture is not known, but it is known 
that certain radionuclides specified in Ap¬ 
pendix “B” are not present in the mixture, 
the concentration limit for the mixture is 
the lowest concentration limit specified in 
Appendix “B” for any radionuclide which is 
not known to be absent from the mixture; 
or 


c. Element (atomic number) and isotope 

Table I 

Table II 

Column 1 

Air G*c/ml) 

Column 2 

Water G*c/ml) 

Column 1 

Air G*c/ml) 

Column 2 

Water Gtc/ml) 

If it is known that Sr 90, 1 129, Pb 210, Po 210, At 211, Ra 
223, Ra 224, Ra 226, Ac 227, Ra 228, Th 230, Pa 231, Th 
232, and Th-nat are not present.. 


9X10-8 

6X10-« 

2X10-« 

3X10-« 


3X10-« 

2X10-0 

6X10-1 

1 X10-1 

If it is known that Sr 90,1129, Pb 210, Po 210, Ra 223, Ra 
226, Ra 228, Pa 231, and Th-nat are not present 

If it is known that Sr 90, Pb 210, Ra 226 and Ra 228 are 
not present____ 



If it is known that Ra 226 and Ra 228 are not present.... 
If it is known that alpha-emitters and Sr 90, 1 129, Pb 210, 
Ac 227, Ra 228, Pa 230, Pu 241 and Bk 249 are not 
present... 

3X10~» 

3XKH0 

3X10-H 

3X10-H 

2X19-12 

1X10-1° 

1 X10-11 

1X10-12 

1X10-13 

7X10-11 

If it is known that alpha-emitters and Pb 210, Ac 227, Ra 
228, and Pu 241 are not present. 



If it is known that alpha-emitters and Ac 227 are not 
present... 



If it is known that Ac 227, Th 230, Pa 231, Pu 238, Pu 239, 
Pu 240, Pu 242, and Cf 249 are not present... 



If Pa 231, Pu 239, Pu 240, Pu 242 and Cf 249 are not pres¬ 
ent. 







2. Add the following paragraph 5 to 
the Appendix “B” Note: 

5. For purposes of this fiote, a radio¬ 
nuclide may be considered as not present in 
a mixture if (a) the ratio of the concentra¬ 
tion of that radionuclide in the mixture 
(C a) to the concentration limit for that 
radionuclide specified in Table II of Ap¬ 
pendix “B” ( MPCa) does not exceed }4o, 

Ca 1 

( i e - ~m pcI ) and ( b ) the sum of such 
ratios for all the radionuclides considered as 
not present in the mixture does not exceed 
K i.e. 

Ca i Cb _i_ _. 1/x 

MPCa + MPCb + =^)- 

[F.R. Doc. 61-11157; Filed, Nov. 24, 1961; 
8:45 am.] 

Title 14—AERONAUTICS AND 
SPACE 

Chapter II—Civil Aeronautics Board 

SUBCHAPTER A—ECONOMIC REGULATIONS 

[Reg. No. ER-340] 

PART 221—CONSTRUCTION, PUBLI¬ 
CATION, FILING AND POSTING OF 
TARIFFS OF AIR CARRIERS AND OF 
FOREIGN AIR CARRIERS 

Tariffs To Contain Types and Seating 
Configuration of Aircraft; Postpone¬ 
ment of Effective Date 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 22d day of November 1961. 


By Regulation ER-338, the Board has 
amended Part 221 of the Economic 
Regulations by adding thereto a new 
§ 221.38(a) (6) which requires that each 
passenger tariff contain a description of 
the aircraft type and seating configura¬ 
tion used on the flights to which the tariff 
applies. This amendment, adopted by 
the Board on September 27, 1961 as 
Amendment No. 8 to Part 221, has an 
effective date of December 1,1961. 

A Petition for Postponement of the Ef¬ 
fective Date of Regulation No. ER^338 
has been submitted to the Board by sev¬ 
eral certificated air carriers and a for¬ 
eign air carrier. Docket 11813. Said 
petition alleges that the December 1, 
1961 deadline does not permit sufficient 
time for compiling, publishing, and filing 
the required data for the many existing 
varieties of aircraft and their individual 
seating configurations. The petition also 
states that there is presently under con¬ 
sideration the issuance of a single tariff 
which would consolidate the seating con¬ 
figuration for the various groups of air 
carriers, thereby eliminating the pleth¬ 
ora of tariff filings by individual car¬ 
riers. The petition requests a new effec¬ 
tive date of February 1, 1962. 

The Board finds merit in the above- 
described petition and believes that a 
postponement is warranted. Since no 
additional burden is imposed on any per¬ 
son, the postponement may be made 
effective without public procedure ana 
on less than 30 days’ notice. 

Accordingly, the Civil Aeronautics 
Board hereby changes the effective da e 
of Amendment No. 8 to Part 221 of i 
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Economic Regulations (14 CFR Part 
221), from December 1, 1961 to Febru¬ 
ary 1 , 1962. 

(Sec. 204(a), 72 Stat. 743; 49 U.S.C. 1324) 

By the Civil Aeronautics Board. 

[seal] Harold R. Sanderson, 

Secretary. 

[F.R. Doc. 61-11219; Filed, Nov. 24, 1961; 
8:54 a.m.l 


Chapter III—Federal Aviation Agency 

SUBCHAPTER C—AIRCRAFT REGULATIONS 

[Reg. Docket No. 974; Amdt. 372] 

PART 507—AIRWORTHINESS 
DIRECTIVES 

Aeronca Model 15 Series Aircraft 

As a result of difficulties being encoun¬ 
tered when installing new wing lift strut 
fittings on Aeronca 15 Series aircraft, in 
accordance with Amendment 320, 26 F.R. 
7078, it is necessary to include provision 
for new fittings designed by the manu¬ 
facturer and also an acceptable rework 
of bolt holes which are misalined. 

Since this amendment may afford re¬ 
lief to some operators and imposes no 
additional burden on any person, notice 
and public procedures hereon are unnec¬ 
essary and it may be made effective upon 
publication in the Federal Register. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (25 F.R. 6489), 
§ 507.10(a) of Part 507 (14 CFR Part 
507), is amended as follows: 

Amendment 320 (26 F.R*. 7078), Aer¬ 
onca Model 15 Series aircraft, is amended 
by adding paragraphs (c) and (d) as 
follows: 

(c) When it is necessary to install new 
fittings, Aeronca P/N 5-463-2, Champion 
Aircraft Corporation P/N 1-9280, or FAA ap¬ 
proved equivalent may he used. Existing 
AN4 bolts, if not damaged, may be rein¬ 
stalled in holes that match. No elongation 
of old holes in struts is permissible. 

(d) The following rework may be used if 
the hol es in new fittings and old struts do 

I jjot match to allow proper installation. AN5 
0 ts may be installed in all holes or in any 

combination. 

U) If holes do not match,, line-drill the 
assembled strut and fitting (i% 4 "rand ream 
0 "S* an ^ bolt - (0.3125" minimum, 
th , 5 maximum diameter.) In the event 

the hi° rt f ble ec * ui P ment must be used, drill 
note i% 4 '/ and accomplish the final sizing 

I men/ tapered hand re amer to assure aline- 

ANqin/?/ 11 AN5_22A bolts, each with two 

holer/ 1 ? washers > an <* AN365-524 nuts in 
10 es that require rework. 

and rn° nCa Service Hel Ps and Hints No. 59 
Heine anapi011 Aircraft Corporation Service 
subject*)^ Hints No * 59 c °ver the same 

November 28 ^ 1961 * beC ° me effective 

« u s^iU’d? 01, 603:72 stat - 752 - 775 > 776 ; 
1354(a), 1421, 1423) 

No. 227— Pt. I_i 


Issued in Washington, D.C., on No¬ 
vember 20,1961. 

G. S. Moore, 
Acting Director, 
Flight Standards Service. 

[F.R. Doc. 61-11160; Filed, Nov. 24, 1961; 
8:46 a.m.J 


SUBCHAPTER E—AIR NAVIGATION 
REGULATIONS 

[Airspace Docket No. 61-WA-120] 

PART 600—DESIGNATION OF 
FEDERAL AIRWAYS 

PART 601—DESIGNATION OF CON¬ 
TROLLED AIRSPACE, REPORTING 
POINTS, POSITIVE CONTROL ROUTE 
SEGMENTS, AND POSITIVE CON¬ 
TROL AREAS 

PART 608—SPECIAL USE AIRSPACE 

Designation and Alteration of 
Restricted Areas 

On August 11, 1961, a notice of pro¬ 
posed rule making was published in the 
Federal Register (26 F.R. 7301) stating 
that the Federal Aviation Agency pro¬ 
posed to designate a restricted area 
southeast of Gainesville, Fla., to be iden¬ 
tified as Rodman, Fla., Restricted Area 
R-2906; to realign the eastern boundary 
of R-2903A to generally conform to the 
west bank of the St. Johns River; and to 
lower the ceiling of the Putnam, Fla., 
Restricted Area R-2903C to 14,000 feet 
MSL. 

Although not mentioned in the notice, 
the alteration of the east boundary of 
this restricted area will eliminate the 
slight overlap of the restricted area on 
VOR Federal airway No. 267. There¬ 
fore, the current requirement to obtain 
approval prior to using the portion of 
VOR Federal airway No. 267 which coin¬ 
cides with R-2903A is no longer neces¬ 
sary and will be revoked. 

The Air Transport Association of 
America in commenting on the amend¬ 
ments contained in the Notice objected 
to the action taken in the rule published 
in Airspace Docket No. 60-WA-273 and 
extended their objections to include the 
amendments herein. However, as stated 
in the rule published in Airspace Docket 
No. 60-WA-273, the amendments con¬ 
tained herein are part of an interim solu¬ 
tion of the Jacksonville complex based 
on agreements reached with the Depart¬ 
ment of Navy to provide some immediate 
relief for general aviation in this area. 
The actions contained herein do not 
prejudice further action to reduce the 
size and configuration of the Jacksonville 
restricted area complex. 

No other comments were received re¬ 
garding the proposed amendments. 

Interested persons have been afforded 
an opportunity to participate in the 
making of the rules herein adopted, and 
due consideration has been given to all 
relevant matter presented. 

The substance of the proposed amend¬ 
ments has been published; therefore, 
pursuant to the authority delegated to 
me by the Administrator (25 F.R. 12582) 


and for the reasons stated herein and in 
the notice, the following actions are 

1. Section 600.6267 (26 F.R. 7033) VOR 
Federal airway No. 267 (Miami, Fla., to 
Knoxville, Tenn.), is amended by delet¬ 
ing the following; “The portion of this 
airway that coincides with R-2903A shall 
be used only after obtaining prior ap¬ 
proval from appropriate authority”. 

2. Section 601.7101 (26 F.R. 7033) is 
amended by deleting the following: Rr- 
2903C Putnam, Fla. 

3. In § 608.29 (26 F.R. 7033) the fol¬ 
lowing changes are made: 

(a) Jacksonville East, Fla., Restricted 
Area Rr-2903A is amended to read: 

R-2903A Jacksonville East, Fla: 

Boundaries. Beginning at latitude 30°- 
15'30" N., longitude 81°43'25" W., clockwise 
along an arc of a circle 2 l / 2 nautical miles in 
radius centered at latitude 30°14'00" N., 
longitude 81°41'00" W., to latitude 30°11'25" 
N., longitude 81°41'00" W. f to latitude 
29°49'50" N., longitude 81°41'00" W., coun¬ 
terclockwise along an arc of a circle 3 nauti¬ 
cal miles in radius centered at latitude 
29°47'00" N., longitude 81°41'00" W., to lati¬ 
tude 29°45'15" N., longitude 81°43'40" W., 
to latitude 29°47'55" N., longitude 81°50'30" 
W., to latitude 29°50 , 45" N., longitude 81 °- 
49T5" W., to latitude 29°53'50" N., longi¬ 
tude 81 °57'50" W., to latitude 30°00'15" N., 
longitude 81°52'05" W., to latitude 30°02'05" 
N., longitude 81°54'45" W., to latitude 

29°56'20" N., longitude 82°00'00" W., coun¬ 
terclockwise along an arc of a circle 3 nautical 
miles in radius centered at latitude 29°53'20" 
N., longitude 82°00'25" W., to latitude 29°- 
56'00" N., longitude 82°02'00" W., to lati¬ 
tude 30°15'30" N., longitude 82°02'00" W., 
to the point of beginning. 

Designated altitude. Surface to flight 
level 600. 

Time of designation. Continuous. 

Controlling agency. Federal Aviation 
Agency, Jacksonville ARTC Center. 

Using agency. Commander, Fleet Air Jack¬ 
sonville, NAS Jacksonville, Fla. 

(b) Putnam, Fla., Restricted Area R- 
2903C is amended to read: 

R-2903C Putnam, Fla.: 

Boundaries. The area within a 3 nautical 
mile radius of latitude 29°47'00" N., longi¬ 
tude 81°41'00" W. 

Designated altitudes. Surface to 14,000 
feet MSL. 

Time of designation. Continuous. 

Controlling agency. Federal Aviation 
Agency, Jacksonville ARTC Center. 

Using agency. Commander, Fleet Air Jack¬ 
sonville, NAS Jacksonville, Fla. 

4. In § 608.29 (26 F.R. 7192) Rodman, 
Fla., Restricted Area R-29'06 is added to 
read: 

R-2906 Rodman, Fla: 

Boundaries. Within a 3-nautical mile 
radius of latitude 29° 29'00" N., longitude 
81°46'00" W., and within 1 y 2 nautical miles 
either side of the 240° and 300° True bear¬ 
ings from the center extending from the 
3-nautical mile radius to 10 nautical miles 
northwest and southwest of the center. 

Designated altitudes. The 3-nautical mile 
radius, surface to 14,000 feet MSL; the exten¬ 
sions, surface to 6,000 feet MSL. 

Time of designation. From sunrise to 
2400 eastern standard time. 

Controlling agency. Federal Aviation 
Agency, Jacksonville ARTC Center. 

Using agency. Commander, Fleet Air 
Jacksonville, NAS Jacksonville, Fla. 







11048 


RULES AND REGULATIONS 


These amendments shall become effec¬ 
tive 0001 e.s.t. February 8, 1962. 

(Sec. 307(a) 72 Stat. 749; 49 U.S.C. 1348) 

Issued in Washington, D.C., on No¬ 
vember 17, 1961. 

D. D. Thomas, 
Directory Air Traffic Service. 

[F.R. Doc. 61-11161; Filed, Nov. 24, 1961; 
8:46 a.m.] 


[Airspace Docket No. 61-WA-148] 

PART 601—DESIGNATION OF CON¬ 
TROLLED AIRSPACE, REPORTING 
POINTS, POSITIVE CONTROL ROUTE 
SEGMENTS, AND POSITIVE CON¬ 
TROL AREAS 

PART 608—SPECIAL USE AIRSPACE 

Alteration of Restricted Area, Control 
Area Extension and Continental 
Control Area 

On August 17, 1961, a notice of pro¬ 
posed rule making was published in the 
Federal Register (26 F.R. 7707), stating 
that the Federal Aviation Agency pro¬ 
posed to alter the Pinecastle, Fla., Re¬ 
stricted Area R-2910, the Jacksonville, 
Fla., control area extension and the con¬ 
tinental control area. 

The southeast portion of the amended 
Pinecastle, Fla., Restricted Area R-2910 
lies within the Orlando, Fla., control area 
extension. Concurrently, action is taken 
herein to amend the Orlando control area 
extension to provide that the portion of 
this control area extension within Rr-2910 
shall be used only after obtaining prior 
approval from appropriate authority. 
The enlarged portion of the Jacksonville 
control area extension which overlies the 
Rodman, Fla., Restricted Area R^2906 
designated in Airspace Docket No. 61- 
WA-120 to become effective concurrently 
with this Docket, is amended to provide 
that the portion of this control area ex¬ 
tension within Rr-2906 shall be used only 
after obtaining prior approval from ap¬ 
propriate authority. 

No adverse comments were received re¬ 
garding the proposed amendments. 

Interested persons have been afforded 
an opportunity to participate in the mak¬ 
ing of the rules herein adopted, and due 
consideration has been given to all rele¬ 
vant matter presented. 

The substance of the proposed amend¬ 
ments has been published; therefore, 
pursuant to the authority delegated to 
me by the Administrator (25 F.R. 12582) 
and for the reasons stated herein and in 
the notice, the following actions are 
taken: 

§ 608.29 [Amendment] 

1. In § 608.29 Florida (26 F.R. 7193), 
the Pinecastle, Fla., Restricted Area is 
amended to read: 

R-2910 Pinecastle, Fla.: 

Boundaries. A circular area with a 5-nau- 
tical mile radius centered at latitude 29°06'- 
52" N. longitude 81°42'55" W. including the 
area within 2.5 nautical miles either side of 
the 137° and 317° bearings from the center 
of the circular area, extending from the 5- 
nautical mile radius to 10 nautical miles SE 
and NW of the center. 


Designated altitudes. Within the 5-nauti- 
cal mile circle, surface to flight level 370; 
within the SE and NW extensions, surface to 
6,000 feet MSL. 

Time of designation. Continuous. 

Controlling agency. Federal Aviation 
Agency, Jacksonville ARTC Center. 

Using agency. Commander, Fleet Air Jack¬ 
sonville, NAS Jacksonville, Fla. 

2. Section 601.1005 (26 F.R. 7033) is 
amended to read: 

§ 601.1005 Control area extension 
(Jacksonville, Fla.). 

The airspace within 5 miles either side 
of the 064° radial of the Jacksonville, 
Fla., VORTAC extending from the VOR- 
TAC to 20 miles NE, and the airspace 
SW of Jacksonville bounded on the N 
by low altitude VOR Federal airway No. 
22, on the E by low altitude VOR Fed¬ 
eral airway No. 267, on the S by latitude 
29°00'00" N., on the SW by low alti¬ 
tude VOR Federal airway No. 159, on the 
W by low altitude VOR Federal airway 
No. 157. The portions of this control 
area extension within R-2903A, R- 
2903B, R-2903C, R-2903D, R-2906, R- 
2907 and R-2910 shall be used only after 
obtaining prior approval from appro¬ 
priate authority. 

§ 601.1138 [Amendment] 

3. In § 601.1138 (14 CFR 601.1138) the 
following is added: “The portion of this 
control area extension within R-2910 
shall be used only after obtaining prior 
approval from appropriate authority.” 

§ 601.7101 [Amendment] 

4. In § 601.7101 (26 F.R. 1399) the 
following is added: R-2910 Pinecastle, 
Fla. 


These amendments shall become effec¬ 
tive 0001 e.s.t., February 8, 1962. 

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348) 


Issued in Washington, D.C., on Novem¬ 
ber 17, 1961. 


D. D. Thomas, 

Director , Air Traffic Service . 


[F.R. Doc. 61-11163; Filed, Nov. 24, 1961; 
8:46 am.] 


[Airspace Docket No. 61-WA-126] 

PART 608—SPECIAL USE AIRSPACE 
Alteration of Restricted Area 

On August 11, 1961, a notice of pro¬ 
posed rule making was published in the 
Federal Register (26 F.R. 7302) stating 
that the Federal Aviation Agency pro¬ 
posed to alter the designated altitude 
of the Jacksonville West, Fla., Restricted 
Area R-2903D by removing the base of 
5,000 feet and substituting surface to 
flight level 600. 

The Air Transport Association of 
America in commenting on the amend¬ 
ment contained in the Notice objected 
to the action taken in the rule published 
in Airspace Docket No. 60-WA-273 and 
extended their objections to include the 
amendment herein. However, as stated 
in the rule published in Airspace Docket 
No. 60-WA-273, the amendment con¬ 
tained herein is part of an interim solu¬ 
tion of the Jacksonville complex based 
on agreements reached with the Depart¬ 


ment of Navy to provide some immediate 
relief for general aviation in this area. 
The action contained herein does not 
prejudice further action to reduce the 
size and configuration of the Jack¬ 
sonville restricted area complex. 

No other comments were received re¬ 
garding the proposed amendment. 

Interested persons have been afforded 
an opportunity to participate in the 
making of the rules herein adopted, and 
due consideration has been given to all 
relevant matter presented. 

The substance of the proposed amend¬ 
ments has been published; therefore, 
pursuant to the authority delegated to 
me by the Administrator (25 F.R. 12582) 
and for the reasons stated in the notice, 
the following actions are taken: 

In § 608.29 (26 F.R. 7033), R-2903D, 
Jacksonville West, Fla., Restricted Area 
is amended to read: 

R-2903D Jacksonville West, Fla.: 

Boundaries. Beginning at latitude 30° 15'- 
30" N., longitude 81°50'00" W.; to latitude 
30°15'30" N., longitude 82°02'00" W.; to 
latitude 29°56'00" N., longitude 82°02'00" 
W.; counterclockwise along an arc of a circle 
3 nautical miles in radius centered at latitude 
29°53 / 30" N., longitude 82°00'25" W., to 
latitude 29°53'30" N., longitude 82°04'00" 
W.; to latitude 30°00'00" N., longitude 82°- 
19' 30" W.; to latitude 30°03'00" N., longitude 
82°20'00" W.; to latitude 30°22'00" N., 
longitude 82°20'00" W.; to latitude 30°21'20" 
N., longitude 81°55'45" W.; to point of 
beginning. 

Designated altitudes. Surface to flight 
level 600. 

Time of designation. Continuous, to 
terminate December 31, 1962. 

Controlling agency. Federal Aviation 
Agency, Jacksonville ARTC Center. 

Using agency. Commander , Fleet Air 
Jacksonville, NAS Jacksonville, Fla. 

This amendment shall become effec¬ 
tive 0001 e.s.t., February 8, 1962. 

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348) 

Issued in Washington, D.C. on Novem¬ 
ber 17, 1961. 

D. D. Thomas, 

Director , Air Traffic Service. 

[FJR. Doc. 01-11162; Filed, Nov. 24, 1961; 

8:46 a.m.) 


Title 15 —COMMERCE AND 
FOREIGN TRADE 

Chapter II—National Bureau of 
Standards, Department of Com¬ 
merce 

SUBCHAPTER A—TEST FEE SCHEDULES 

PART 205—ANALYTICAL AND 
INORGANIC CHEMISTRY 


Pure Substances 

In accordance with the provisions of 
ection 4 (a) and (c) of the A<*ministra- 
ive Procedure Act, it has been found, , s 
lotice and hearing on these, nn 

»f fees are unnecessary for the rea 
hat such procedures, because of tn 
ure of these rules serve no usefu P 
>ose. This amendment is effectiv 
he date of publication in the Federal 

Register. ■pr-.untxi*!’ 

part 205 is amended to read as follow 
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Saturday, November 25, 1961 

Pure Substances 

205.101 Benzoic acid thermometric stand¬ 

ards. 

205.102 Measurement of physical properties 

of primary reference fuels used 
for octane number of determina¬ 
tion. 

Authority: §§ 205.101 and 205.102 issued 
under sec. 9, 31 Stat. 1450, as amended; 15 
U.S.C. 277. Interprets or applies sec. 7, 70 
Stat. 959; 15 U.S.C. 275a. 

Pure Substances 

§ 205.101a Benzoic acid thermometric 
standards. 


Item 

Description 

Fee 

205.101a 

A certified cell, a companion uncer¬ 
tified cell, and a case to hold the 



pair of cells... 

$220 

205.101b 

Replacement cells: 



1. Certified cell.-.. 

155 


2. Companion cell.. 

40 


§205.102 Measurement of physical 
properties of primary reference fuels 
used for octane number determina¬ 
tion. 


Item 

Description 

Fee 

205.102a 

Measurement of physical proper¬ 
ties of primary reference fuels 
used for octane number determi¬ 



nation... 

$445. 00 


A. V. ASTIN, 
Director . 


[F.R. Doc. 61-11187; Filed, Nov. 24, 1961; 
8:50 a.m.] 


PART 230— STANDARD SAMPLES AND 
REFERENCE STANDARDS ISSUED BY 
NATIONAL BUREAU OF STAND¬ 
ARDS 


Descriptive List; Freezing Point 
Standards 


In accordance with the provisions of 
section 4 (a) and (c) of the Administra¬ 
tive Procedure Act, it has been found 
that notice and hearing on these sched¬ 
ules of fees are unnecessary for the rea¬ 
son that such procedures, because of the 
nature of these rules, serve no useful 
Purpose. This amendment is effective 
irom the date of publication in the 
f ederal Register. 

,, * n § 230.11 Descriptive list, paragraph 
iK) Freezing-point standards is amended 
uy the revision of sample number 49d 

to read as follows: 



Approxi¬ 


Description 

mate 
weight of 

Price 

per 


simple in 

sample 


grams 


Lead, freezing point 

600 

$6.00 


Sample 

No. 


277 ‘ 1450 ’ as amended; 15 U.S.C. 

U.S.C. 275^ retS ° r applies sec - 7 ’ 70 Stat * 16 

A. V. Astin, 
Director . 

I p H. Doc. 61-11188; Filed, Nov. 24, 1961; 
8:51 a.m.] 


Title 20—EMPLOYEES’BENEFITS 

Chapter III—Bureau of Old-Age and 
Survivors* Insurance, Social Secu¬ 
rity Administration, Department of 
Health, Education, and Welfare 

[Regs. 4, further amended] 

PART 404—FEDERAL OLD-AGE, SUR¬ 
VIVORS AND DISABILITY INSUR¬ 
ANCE (1950 -) 

Substantial Gainful Activity; Evidenti¬ 
ary Requirements for Establishment 
of Disability; Criteria for Evaluating 
Work 

Regulations No. 4, as amended, of the 
Social Security Administration (20 CER 
404.1 et seq.) are further amended as 
follows: 

1. Section 404.1502 is amended by 
adding at the end thereof a paragraph 
(h) to read as follows: 

§ 404.1502 Evaluating disability. 

• * * * • 

(h) Substantial gainful activity is 
work activity that is both substantial 
and gainful. Substantial work activity 
involves the performance of significant 
physical or mental duties, or a combina¬ 
tion of both, productive in nature. 
Gainful work activity is activity for 
remuneration or profit (or intended for 
profit, whether or not a profit is real¬ 
ized) to the individual performing it or 
to the persons, if any, for whom it is 
performed, or of a nature generally per¬ 
formed for remuneration or profit. In 
order for work activity to be substantial, 
it is not necessary that it be performed 
on a full-time basis; work activity per¬ 
formed on a part-time basis may also be 
substantial. It is immaterial that the 
work activity of an individual may be 
less, or less responsible, or less gainful, 
than that in which he was engaged be¬ 
fore the onset of his impairment. 

2. Sections 404.1520 to 404.1539 are 
added following § 404.1519. These new 
sections are to read as follows: 

§ 404.1520 Determinations of disability. 

(a) By State agencies . In any State 
which has entered into an agreement 
with the Secretary providing therefor, 
determinations as to whether an indi¬ 
vidual is under a disability (as defined in 
§ 404.1501), as to the date disability be¬ 
gan, and as to the date disability ceases, 
shall be made by the State agency or 
agencies designated in such agreement 
on behalf of the Secretary with respect 
to all individuals in such State, or with 
respect to such class or classes of indi¬ 
viduals in the State as may be designated 
in the agreement. 

(b) By the Bureau. Determinations 
as to whether an individual is under a 
disability, as to the date disability began, 
and as to the date disability ceases, shall 
be made by the Bureau on behalf of the 
Secretary with respect to individuals in 
any State which has not entered into an 
agreement, any class or classes of indi¬ 
viduals not designated in such an agree¬ 
ment or any individuals outside the 
United States. 


(c) Review hy Bureau of State agency 
determinations . The Bureau may review 
a determination made by a State agency 
that an individual is under a disability 
and, as a result of such review, may de¬ 
termine that such individual is not under 
a disability, or that the disability began 
on a date later than that determined by 
the State agency, or that the disability 
ceased on a date earlier than that deter¬ 
mined by the State agency. 

§ 404.1521 Initial determinations as to 
entitlement or termination of entitle¬ 
ment. x 

After any determination as to whether 
an individual is under a disability or has 
ceased to be under a disability, the Bu¬ 
reau will make an initial determination 
(see § 404.905) with respect to entitle¬ 
ment to a period of disability or to dis¬ 
ability insurance benefits or child’s in¬ 
surance benefits for months after attain¬ 
ment of age 18. 

§ 404.1522 Reconsideration, hearing and 
review. 

Reconsideration, hearing and review of 
any initial determination referred to in 
§ 404.1521 may be requested by a party 
who is dissatisfied with such determina¬ 
tion, in accordance with the provisions 
of Subpart J of this part (see particularly 
§ 404.909 et seq.). A final decision of the 
Secretary is subject to judicial review 
upon the filing of a civil action in a 
United States district court in accord¬ 
ance with section 205(g) of the Act (see 
§ 404.954). 

§ 404.1523 Evidence of disability. 

An individual who has filed an applica¬ 
tion foi^ the establishment of a period 
of disability, disability insurance benefits, 
or child’s insurance benefits for months 
after attainment of age 18, shall submit 
medical evidence showing the nature and 
extent of such individual’s impairment 
or impairments during the time he al¬ 
leges he was under a disability. Except 
for cases involving the establishment of 
a period of disability based on statutory 
blindness (see § 404.1501(b) (2)), the ap¬ 
plicant shall also submit evidence as to 
his education and training, work ex¬ 
perience and daily activities both prior 
to and after the alleged date of onset of 
disability, efforts to engage in gainful 
employment or self-employment and any 
other pertinent evidence showing the 
effect of his impairment or impairments 
on his ability to engage in any substan¬ 
tial gainful activity during the time he 
alleges he was under a disability. 

§404.1524 Medical evidence. 

Medical evidence of an individual’s 
mental or physical impairment shall 
include: 

(a) A report signed by a duly licensed 
physician; 

(b) A copy of, or abstract from, the 
medical records, if any, of a hospital, 
clinic, institution or sanatorium, or pub¬ 
lic or private agency, duly certified by 
the custodian of such record or by any 
employee of the Social Security Admin¬ 
istration or the Veterans’ Administration 
authorized to make certifications of any 
such evidence (see § 404.701), or any 
employee of a State agency authorized to 
make such certifications; or 
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(c) Other medical evidence of proba¬ 
tive value. Medical reports, copies of 
medical records or other medical evi¬ 
dence submitted to substantiate an al¬ 
legation that an individual is under a 
disability shall include pertinent clinical 
facts, medical history, results and inter¬ 
pretations of any laboratory and diag¬ 
nostic tests, and treatment and response. 
Except where the claim is for the estab¬ 
lishment of a period of disability based 
on statutory blindness (see § 404.1501(b) 
(2)), such evidence shall also describe 
the individual’s capacity to perform sig¬ 
nificant functions such as the capacity 
to sit, stand, or move about, travel, han¬ 
dle objects, hear or speak, and, in cases 
of mental impairment, the ability to rea¬ 
son or to make occupational, personal or 
social adjustments. The clinical and 
laboratory findings shall be sufficiently 
comprehensive and detailed to permit 
the Secretary to make determinations as 
to the nature and limiting effects of the 
individual’s physical or mental impair¬ 
ment or impairments for the period in 
question, his ability to engage in physi¬ 
cal and mental activities, and the 
probable duration of such impairment. 

§ 404.1525 Determinations of disability 
by nongovernmental organization or 
other governmental agency. 

The decision of any nongovernmental 
organization or any other governmental 
agency that an individual is, or is not, 
permanently and totally disabled for 
purposes of any contract, schedule, reg¬ 
ulation, or law shall not be determina¬ 
tive of the question of whether or not 
an individual is under a disability for 
purposes of title II of the Social Security 
Act (see § 404.1501 for defirlltion of 
'‘disability”). 

§ 404.1526 Conclusion by physician re¬ 
garding individual’s disability. 

The function of deciding whether or 
not an individual is under a disability 
is the responsibility of the Secretary. A 
statement by a physician that an indi¬ 
vidual is, or is not, “disabled,” “per¬ 
manently disabled,” “totally disabled,” 
“totally and permanently disabled,” “un¬ 
able to work,” or a statement of similar 
import, being a conclusion upon the ulti¬ 
mate issue to be decided by the Sec¬ 
retary, shall not be determinative of 
the question of whether or not an indi¬ 
vidual is under a disability. The weight 
to be given such physician’s statement 
depends on the extent to which it is 
supported by specific and complete clin¬ 
ical findings and is consistent with other 
evidence as to the severity and probable 
duration of the individual’s impairment 
or impairments. 

§ 404.1527 Consultative examinations. 

Upon reasonable notice of the time and 
place thereof, any individual alleged to 
be under a disability shall present him¬ 
self for and submit to physical or mental 
examinations or tests, at the expense 
of the Administration, by a physician or 
other professional or technical source 
designated by the Administration or the 
State agency authorized to make de¬ 
terminations as to disability. If such 
individual fails or refuses to present 
himself for any examination or test. 


such failure or refusal, unless the Sec¬ 
retary determines that there is good 
cause therefor, shall be a basis for deter¬ 
mining that such individual is not under 
a disability. Religious or personal 
scruples against medical examination or 
test shall not excuse an individual from 
presenting himself for a medical exam¬ 
ination or test. 

§ 404.1528 Evidence of continuation of 
disability. 

An individual for whom a period of dis¬ 
ability has been established or who has 
been determined to be entitled to dis¬ 
ability insurance benefits or to child’s 
insurance benefits for months after 
attainment of age 18, upon reasonable 
notice, shall, if requested to do so, pre¬ 
sent himself for and submit to examina¬ 
tions or tests as provided in § 404.1527, 
and shall submit medical reports and 
other evidence necessary for the pur¬ 
poses of determining whether such 
individual continues to be under a 
disability. 

§ 404.1529 Place and manner of sub¬ 
mitting evidence. 

Evidence in support of an application 
for the establishment of a period of dis¬ 
ability, disability insurance benefits, or 
child’s insurance benefits for months 
after attainment of age 18, shall be filed 
in the manner and at the place or places 
prescribed in Subpart H of this part, or, 
where appropriate, at the office of a State 
agency authorized under agreement with 
the Secretary to make determinations as 
to disability, or with an employee of such 
State agency authorized to accept such 
evidence at a place other than such 
office. 

§ 404.1530 Failure to submit evidence. 

An individual who fails to submit evi¬ 
dence of disability as required by this 
subpart shall not be considered to be 
under a disability. Religious or personal 
scruples against medical examinations, 
test, or treatment shall not excuse an 
individual from submitting evidence of 
disability. 

§ 404.1531 Responsibility to give notice 
of event which may effect a change in 
disability status. 

An individual for whom a period of dis¬ 
ability has been established or who is 
entitled to disability insurance benefits or 
to child’s insurance benefits for months 
after attainment of age 18, shall notify 
the Administration promptly if: 

(a) His condition improves; 

(b) He engages in any work activity or 
there is an increase in the amount of 
such activity or his earnings therefrom; 
or 

(c) He has been in a hospital or 
similar institution and is discharged 
therefrom. 

§ 404.1532 Evaluation of work activ¬ 
ities. 

(a) In general . If an individual per¬ 
formed work during any period in which 
he alleges that he was under a disability 
as defined in § 404.1501(a) and § 404.1501 

(b) (1), the work performed may demon¬ 
strate that such individual has ability to 


engage in substantial gainful activity. 
If the work performed establishes that 
the individual is able to engage in sub¬ 
stantial gainful activity, he is not under 
a disability. Work which does not in 
itself constitute substantial gainful ac¬ 
tivity, may nevertheless indicate the 
existence of a residual capacity of such 
individual to engage in substantial gain¬ 
ful activity. Thus, an individual who 
utilizes work skills or abilities on a 
limited basis may not be under a dis¬ 
ability if he is capable of increased 
utilization of such work skills or abilities. 

(b) Nature of the work. The perform¬ 
ance of duties involving skill, experience 
or responsibility, or contributing sub¬ 
stantially to the operation of an enter¬ 
prise is evidence tending to show that an 
individual has ability to engage in sub¬ 
stantial gainful activity. 

(c) Adequacy of performance. The 
adequacy of an individual’s performance 
of assigned work is also evidence as to 
whether or not he has ability to engage in 
substantial gainful activity. The satis¬ 
factory performance of assignments may 
demonstrate ability to engage in sub¬ 
stantial gainful activity, while an in¬ 
dividual’s failure, because of his impair¬ 
ment, to perform ordinary or simple 
tasks satisfactorily without supervision 
or assistance beyond that usually given 
other individuals performing similar 
work, may constitute evidence of an in¬ 
ability to engage in substantial gainful 
activity. “Made work,” that is, work in¬ 
volving the performance of minimal or 
trifling duties which make little or no 
demand on the individual and are of 
little or no utility to his employer, or to 
the operation of a business, if self-em¬ 
ployed, does not demonstrate ability to 
engage in substantial gainful activity. 

(d) Special employment conditions. 
Work performed under special conditions 
of employment which take account of the 
employee’s impairment (for example, 
work in a sheltered workshop or in a 
hospital by a patient) may, nonetheless, 
provide evidence of skills and abilities 
that demonstrate an ability to engage in 
a substantial gainful activity, whether or 
not such work in itself constitutes sub¬ 
stantial gainful activity (see § 404.1534 
(b) and (c)). 

(e) Activities in carrying on a trade or 
\business . Supervisory, managerial, ad¬ 
visory or other significant personal serv¬ 
ices rendered by a self-employed in¬ 
dividual generally demonstrate an ability 
to engage in substantial gainful activity. 

§ 404.1533 Time spent in work. 

If the time that an individual spends 
in work activities is comparable to the 
time customarily spent by individuals 
without impairment in similar work ac¬ 
tivities as a regular means of livelihood, 
his ability to work for such periods con¬ 
stitutes evidence tending to show a 
ability to engage in substantial gain 
activity. Moreover, where an indmaua , 
because of his impairment, is unable 
spend as much time in work activities a 
is customarily spent by individuals wit - 
out impairment in similar work, but su 
individual is able to perform significant 
duties on a part-time basis, his a. 
to work on a part-time basis als 
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to show an ability to engage in substan- 
tial gainful activity. 

§ 404.1534 Evaluation of earnings from 
work. 


(a) General. Where an individual 
who claims to be disabled engages in 
work activities, the amount of his earn¬ 
ings from such activities may be signifi¬ 
cant in determining whether such 
activities establish that the individual 
has the ability to engage in substantial 
gainful activity. Generally, activities 
which result in substantial earnings 
would establish ability to engage in sub¬ 
stantial gainful activity; however, the 
fact that an individual’s activities result 
in earnings which are not substantial 
does not establish the individual’s in¬ 
ability to engage in substantial gainful 
activity. Where an individual is forced 
to discontinue his work activities after 
a short time because his impairment pre¬ 
cludes continuing such activities, his 
earnings would not demonstrate ability 
to engage in substantial gainful activity v 
Also a mentally handicapped individual 
who performs simple tasks subject to 
close and continuous supervision would 
not have demonstrated ability to engage 
in substantial gainful activity solely on 
the basis of the rate of his remunera¬ 
tion for such activity. Earnings received 
by an employee which are not attribut¬ 
able to his work activity are not con¬ 
sidered in determining his ability to 
engage in substantial gainful activity. 
Thus where an individual engages in 
work activity as an employee under spe¬ 
cial conditions (see § 404.1532(d)), only 
earnings attributable to the individual’s 
productivity, as distinguished from a 
subsidy related to other factors (e.g., his 
financial needs), are considered in deter¬ 
mining his ability to perform substantial 
gainful activity. The fact, however, that 
a sheltered workshop or comparable 
facility may operate at a deficit and re¬ 
ceive some charitable contributions or 
governmental aid would not necessarily 
establish that a particular employee of 
the workshop is not earning the amounts 
paid to him. 


(b) Earnings at a monthly rate in t 
cess of $100. An individual’s earnir 
from work activities averaging in exc< 
m $100 a month shall be deemed 
demonstrate his ability to engage in sr 
stantial gainful activity in the abser 
oi evidence to the contrary. 

(C) Earnings at a rate of $50 to $i 
a month. Where an individual’s eai 
mgs from work activities average l 
ween $50 and $100 a month considei 
the amount of his earnii 
,.°f a i her . w > th the other circumstan. 
relating to his work activities (see § 40 

deoL and , t 404 - 1533) . the medical e 

imnnir^ e a f tmg t0 his impairment 
mpairments (see §§ 404.1510-404.151 

detenrOnp (See § 404 - 1502 > sh 

ab e ^ l® whether s uch individual 
tiv tv » gage ln substantial gainful; 
divid,', Ql H0W , ever ’ in the ca se of an : 
(snev, 1 ° rklng in a sheltered workst 
for thp S f\ W01 ' ksh °P especially organi: 
whose 5* 0r comparable facili 

pa 1 rm e nf‘ Vltl ( i S are limlted his i 
11 1 so that his earnings are 1 


than an average of $100 a month, such 
activities and such earnings ordinarily 
would not establish the ability to engage 
in substantial gainful activity. 

(d) Earnings at a monthly rate of less 
than $50. Earnings from work activities 
as an employee which average less than 
$50 a month do not show that the indi¬ 
vidual is able to engage iri substantial 
gainful activity. However, an evaluation 
of the work performed (see § 404.1532) 
may establish that the individual is able 
to engage in substantial gainful activity, 
regardless of the amount of his average 
mpnthly earnings. 

(e) Factors considered where indi¬ 
vidual is self-employed. The earnings 
or losses of a self-employed individual 
often reflect factors other than the indi¬ 
vidual’s work activities in carrying on 
his trade or business. For example, a 
business may have a small income or may 
even operate at a loss even though the 
individual performs sufficient work to 
constitute substantial gainful activity. 
Thus, less weight is given to such small 
income or losses in determining a self- 
employed individual’s ability to engage 
in substantial gainful activity, and 
greater weight is given to such factors 
as the extent of his activities and the 
supervisory, managerial, or advisory 
services rendered by him (see § 404.- 
1532(e)). 

§ 404.1535 Work prior to October 1960. 

(a) Work pursuant to approved 
rehabilitation program. Regardless of 
the nature of the work or the amount of 
his earnings, an individual shall not be 
considered to be able to engage in sub¬ 
stantial gainful activity solely by rea¬ 
son of work performed before October 1, 
1960, pursuant to a program for his re¬ 
habilitation carried on under a State 
plan approved under the Vocational Re¬ 
habilitation Act (29 U.S.C. 31 et seq.) 
for a period of 12 consecutive calendar 
months, beginning with the first month 
such work began, within any one period 
of time during which he was under a 
disability. After the eleventh month 
following the first month in which an 
individual performed work pursuant to 
a program for his rehabilitation carried 
on under a State plan (whether or not 
he worked continuously during such 12- 
month period) any such work shall be 
considered in determining if such indi¬ 
vidual is able to engage in substantial 
gainful activity (see § 404.1538 relating 
to effect of other evidence of recovery). 

(b) Work not pursuant to rehabilita¬ 
tion program. Where an individual 
found to have been under a disability 
performed work in any month prior to 
October 1960, other than work pursuant 
to a rehabilitation program under a 
State plan in accordance with paragraph 
(a) of this section, such work generally 
will not be deemed to establish that the 
individual had regained ability to en¬ 
gage in substantial gainful activity, un¬ 
less the work effort of such individual 
was sustained for a period of not less 
than 3 months after the month of re¬ 
turn to work. If the work effort after 
such period demonstrates the individ¬ 
ual’s ability to engage in substantial 


gainful activity, the disability shall be 
determined to have ceased in the fourth 
calendar month following the month in 
which the work began. 

§ 404.1536 Period of trial work (after 
September 1960). 

(a) General. Any services rendered 
after September 1960 by an individual 
entitled to disability insurance benefits, 
or child’s insurance benefits after attain¬ 
ment of age 18, during a period of trial 
work shall nevertheless be deemed not 
to have been rendered, for the purppse 
of determining whether such individual’s 
disability ceased during such period of 
trial work. Services rendered within a 
period of trial work may be considered, 
however, in determining whether an in¬ 
dividual’s disability ceased at any time 
after the expiration of such period of 
trial work. 

(b) Duration. A period of trial work 
for any individual shall begin with the 
month in which the individual becomes 
entitled to disability insurance benefits 
or to child’s insurance benefits after 
attainment of age 18: Provided, That 
such period shall not begin earlier than 
October 1960, or before the month in 
which application is filed for such bene¬ 
fits, and shall end with the close of 
whichever of the following calendar 
months is the earlier: 

(1) The ninth month (whether or not 
consecutive), beginning on or after the 
first day of such period, in which the 
individual renders any services, or 

(2) The month in which the individ¬ 
ual’s disability (as defined in § 404.1501 
(a)) ceases, as determined without re¬ 
gard to work performed during the pe¬ 
riod of trial work. 

(c) Meaning of “services.” When 
used in this section “services” means any 
activity, even though not substantial 
gainful activity, which is performed by 
an individual in employment during a 
period of trial work for remuneration 
or gain, or which is determined to be of 
a type normally performed for remuner¬ 
ation or gain. Work performed without 
remuneration merely as a therapeutic 
measure or purely as a matter of train¬ 
ing, or work usually performed in daily 
routine around the home or in self-care, 
is not considered “services.” 

§ 404.1537 Limitation on eligibility to 
period of trial work. 

(a) Number of periods of trial work . 
An individual is not eligible for more 
than one period of trial work in any one 
period of entitlement to disability insur¬ 
ance benefits or child’s insurance bene¬ 
fits after attainment of age 18. 

(b) Beneficiary who did not serve 
waiting period. An individual deter¬ 
mined to be under a disability who be¬ 
comes entitled to disability insurance 
benefits after previously having been en¬ 
titled to such benefits which terminated, 
or to a period of disability which ceased, 
within the 60-month period preceding 
the first month in which he is under such 
disability, and who therefore is not re¬ 
quired to serve a waiting period (see sec¬ 
tion 223(c) (3) of the Act), shall not be 
eligible for a period of trial work with 
respect to such entitlement period. 
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§ 404.1538 Medical recovery of working 
individual. 

An individual's disability may be found 
to have ceased at any time within a 
period of trial work (see § 404.1536), or 
while the individual is engaged in a type 
of work activity described above in § 404.- 
1535, if it is determined on the basis of 
evidence (other than evidence that the 
individual performed services during 
such time) that the individual recovered 
from his physical or mental impairment 
to the extent that he is no longer pre¬ 
vented by his impairment or impairments 
from engaging in substantial gainful 
activity. 

§ 404.1539 Cessation of disability. 

Where it has been determined that an 
individual is under a disability as defined 
in § 404.1501, the “disability” shall be 
found to have ceased in whichever of the 
following months is earlier: 

(a) The month in which the impair¬ 
ment, as established by the medical or 
other evidence, is no longer of such 
severity as to prevent him from engaging 
in any substantial gainful activity; or 

(b) The month in which the indi¬ 
vidual has regained his ability to engage 
in substantial gainful activity as demon¬ 
strated by work activity after application 
of the provisions in §§ 404.1535-404.1537; 
or 

(c) Where the individual is requested 
to furnish necessary medical or other 
evidence or to present himself for a nec¬ 
essary physical or mental examination 
by a date specified in the request and the 
individual fails to comply with such re¬ 
quest, the month within which the date 
for compliance falls, unless the Secretary 
determines that there is good cause for 
such failure. Where an individuars en¬ 
titlement to disability insurance benefits 
is terminated based on a finding that he 
has regained his ability to engage in sub¬ 
stantial gainful activity, a period of dis¬ 
ability established for him will continue 
if he has a visual impairment sufficiently 
severe to meet the definition of blindness 
in § 404.1501(b) (2). 

3. Effective date . The above amend¬ 
ments shall become effective on the date 
of publication in the Federal Register. 

(Secs. 205, 216, 221, 222, 223, 225, and 1102; 
53 Stat. 1368, as amended, 68 Stat. 1080, as 
amended, 68 Stat. 1081, as amended, 68 Stat. 
1082, as amended, 70 Stat. 815, as amended, 
70 Stat. 817, as amended, 49 Stat. 647, as 
amended; 42 U.S.C. 405, 416, 421, 422, 423, 
425, 1302; sec. 5 of Reorg. Plan No. 1 of 
1953, 67 Stat. 18) 

[seal] W. L. Mitchell, 

Commissioner of Social Security . 

November 18, 1961. 

Approved November 20, 1961. 

Wilbur J. Cohen, 

Acting Secretary of Health, 
Education, and Welfare . 

[F.R. Doc. 61-11183; Filed, Nov. 24, 1961; 

8:49 a.m.J 


Title 21—FOOD AND DRUGS 

Chapter l—Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare 

SUBCHAPTER B—FOOD AND FOOD PRODUCTS 

PART 121— FOOD ADDITIVES 

SUBPART D—FOOD ADDITIVES PER¬ 
MITTED IN FOOD FOR HUMAN 

CONSUMPTION 

Piperonyl Butoxide; Pyrethrins 

The Commissioner of Food and Drugs, 
having evaluated the data submitted in 
a petition filed by Fairfield Chemical 
Division, Food Machinery and Chemical 
Corporation, Post Office Box 1616, Balti¬ 
more 3, Maryland, and other relevant 
material, has concluded that the follow¬ 
ing regulations should issue with respect 
to residues of piperonyl butoxide and 
pyrethrins in or on milling fractions de¬ 
rived from cereal grains from use of 
these insecticides in cereal grain mills 
and storage areas. Therefore, pursuant 
to the provisions of the Federal Food, 
Drug, and Cosmetic Act (sec. 409(c) (4), 
72 Stat. 1786; 21 U.S.C. 348(c) (4)), and 
under the authority delegated to the 
Commissioner by the Secretary of Health, 
Education, and Welfare (25 F.R. 8625), 
the food additive regulations are amend¬ 
ed by adding to Subpart D (21 CFR Part 
121) the following new sections: 

§ 121.1074 Piperonyl butoxide. 

The food additive piperonyl butoxide 
may be safely used in accordance with 
the following prescribed conditions: 

(a) It is used or intended for use in 
combination with pyrethrins for control 
of insects in cereal grain mills and in 
milled cereal grain products storage 
areas. 

(b) It is used in combination with 
pyrethrins, whereby the amount of pipe¬ 
ronyl butoxide is equal to 10 times the 
amount of pyrethins in the formulation. 

(c) A tolerance of 10 parts per million 
is established for residues of piperonyl 
butoxide in or on milling fractions de¬ 
rived from cereal grains, when present 
as a result of its use in cereal grain mills 
and milled grain products storage areas. 

(d) To assure safe use of the additive, 
its label and labeling shall conform to 
that registered with the United States 
Department of Agriculture. 

§ 121.1075 Pyrethrins. 

The food additive pyrethins may be 
safely used in accordance with the fol¬ 
lowing prescribed conditions: 

(a) It is used or intended for use in 
combination with piperonyl butoxide for 
the control of insects in cereal grain 
mills and milled cereal grain products 
storage areas. 

(b) It is used in combination with 
piperonyl butoxide, whereby the amount 


of pyrethins is equal to 10 percent of 
the amount of piperonyl butoxide in the 
formulation. 

(c) A tolerance of 1.0 part per million 
is established for residues of pyrethins 
in or on milling fractions derived from 
cereal grains, when present as a result 
of its use in cereal grain mills and milled 
cereal grain products storage areas. 

(d) To assure safe use of the additive, 
its label and labeling shall conform to 
that registered with the United States 
Department of Agriculture. 

Any person who will be adversely 
affected by the foregoing order may at 
any time prior to the thirtieth day from 
the date of its publication in the Federal 
Register file with the Hearing Clerk, 
Department of Health, Education, and 
Welfare, Room 5440, 330 Independence 
Avenue SW., Washington 25, D.C., writ¬ 
ten objections thereto. Objections shall 
show wherein the person filing will be 
adversely affected by the order and spe¬ 
cify with particularity the provisions of 
the order deemed objectionable and the 
grounds for the objections. If the hear¬ 
ing is requested, the objections must 
state the issues for the hearing. A hear¬ 
ing will be granted if the objections are 
supported by grounds legally sufficient to 
justify the relief sought. Objections 
may be accompanied by a memorandum 
or brief in support thereof. All docu¬ 
ments shall be filed in quintuplicate. 

Effective date. This order shall be 
effective on the date of its publication in 
the Federal Register. 

(Sec. 409(c)(4), 72 Stat. 1786; 21 U.S.C. 
348(c)(4)) 

Dated: November 20,1961. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 

[F.R. Doc. 61-11179; Filed, Nov. 24, 1961; 

8:48 a.m.] 


Title 43—PUBLIC LANDS: 
INTERIOR 


Chapter I—Bureau of Land Manage¬ 
ment, Department of the Interior 

APPENDIX—PUBLIC LAND ORDERS 


[Public Land Order 2435] 
[Los Angeles 0170404] 


CALIFORNIA 

Modifying Reclamation Withdrawal 
of October 16, 1931 (Colorado River 
Storage Project) 

Correction 


h F.R. Doc. 61-6801, appearing at page 
16 of the issue for Thursday, July * » 
II, the land description should ena 
;h the coordinate “NEJ4” instead 






Proposed Rule Making 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 970 ] 

[A0-255-A1] 

IRISH POTATOES GROWN IN MAINE 

Notice of Recommended Decision and 
Opportunity to File Written Excep¬ 
tions With Respect to Proposed 
Amendments to Marketing Agree¬ 
ment and Order 


Pursuant to the rules of practice and 
procedure, as amended, governing pro¬ 
ceedings to formulate marketing agree¬ 
ments and marketing orders (7 CFR Part 
900), notice is hereby given of the filing 
with the Hearing Clerk, United States 
Department of Agriculture, of this 
recommended decision with respect to 
proposed amendments to Marketing 
Agreement No. 122 and Order No. 70 (7 
CFR Part 970), regulating the handling 
of Irish potatoes grown in Maine, to be 
effective pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (secs. 1-19, 48 
Stat. 31, as amended; 7 U.S.C. 601-674) 
hereinafter called the “Act.” 

Interested persons may file exceptions 
to this recommended decision with the 
Hearing Clerk, Room 112, Administra¬ 
tion Building, United States Department 
of Agriculture, Washington 25, D.C., not 
later than the close of business on the 
15th day after its publication in the Fed¬ 
eral Register. Exceptions should be 
filed in quadruplicate. 

Preliminary statement. The public 
hearing, on the record of which the pro¬ 
posed amendments to the marketing 
agreement and to the order were formu¬ 
lated, was held at Presque Isle, Maine, 
on August 4, 1961, pursuant to notice 
thereof which was published July 28, 
1961, in the Federal Register (26 F.R. 
6769). Such notice set forth the pro¬ 
posed amendments. 

To facilitate reference to the specific 
documents mentioned in this proceed¬ 
ing, Marketing Agreement No. 122 and 
Order No. 70 are hereinafter referred to 
as the “present order,” and the proposed 
amendments thereto are hereinafter 
referred to as the “proposed order.” 

Material issues. The material issues 
Presented on the record of hearing are as 
follows: 


(1) The amendment of § 970.7 Handle 
snip to extend its applicability to ship- 
ents of potatoes between points outside 
tne production area; 

rvl 2) S 16 addi tiori of a new definition of 
m ee § 970.11 which replaces the 
P .^ en ! 1 l definition § 970.11 Marketing 

Cmm!ffee* and § 970 12 A d mi ™trative 


amendment of § 970.17 to 
dpflr?? 6 Pac *- and the addition of new 
r«h»i tl0ns § 9 ’ 70 - 19 Container, § 970.20 
1 e ' an d § 970.21 Maturity; 


(4) The addition of a new § 970.25 
Establishment and membership to pro¬ 
vide for the establishment of the com¬ 
mittee as defined in § 970.11; 

(5) The amendment of § 970.31 Nom¬ 
inations to require that only one nominee 
be designated for each committee va¬ 
cancy and to provide that eligible voters 
may ballot in a manner they choose in 
selecting these nominees; 

(6) The amendment of § 970.39 Duties 
to reflect the change in committee organ¬ 
ization as provided in §§ 970.11 and 
970.25; 

(7) The amendment of § 970.47 Re¬ 
funds to authorize the establishment of 
an operating reserve; 

(8) The amendment of §§ 970.50 Mar¬ 
keting policy and 970.51 Recommenda¬ 
tion for regulations to provide for pro¬ 
posed changes in § 970.52; 

(9) The amendment of § 970.52 Is¬ 
suance of regulations to provide for the 
issuance of regulations by markets and 
the authority for labeling and container 
regulation and to specifically provide au¬ 
thority for maturity regulations; 

(10) The amendment of § 970.53 
Modification, suspension, or termination 
to provide for modified regulations under 
this section for potatoes moving to 
chippers; 

(11) The amendment of '§ 970.65 In¬ 
spection and certification to require 
inspection under this section without 
regulation under §§ 970.52 or 970.53; to 
provide flexibility in determining the 
validity period for inspection certificates 
under this part; to require that evidence 
of inspection accompany truck ship¬ 
ments, and that containers may be 
marked to indicate compliance with in¬ 
spection requirements; 

(12) The amendment of § 970.80 Re¬ 
ports to more clearly define the types 
of reports which may be required under 
this section, to require reports only from 
those needed, and to establish a definite 
period for the retention of records under 
this section. 

Findings and conclusions. The find¬ 
ings and conclusions on the material 
issues, all of which are based upon the 
evidence adduced at the hearing in the 
record thereof, are as follows: 

(1) The term “handle” as defined in 
the present order is synonymous with 
“ship” and means to sell or transport 
potatoes or cause the sale or transporta¬ 
tion of potatoes within the production 
area or between the production area and 
any point outside thereof. When the 
present order was issued in 1954 this 
definition included the handler activities 
common at that time, and was found to 
be adequate for effective administration. 

However, upon the basis of evidence 
introduced at the hearing on the pro¬ 
posed order it is found that (i) operat¬ 
ing experiences indicate the definition 
should be broadened and clarified to in¬ 
clude handling activities performed out¬ 
side the production area, (ii) Maine 
potatoes which failed to meet regulations 


in effect at the time of shipment and 
which were shipped for special purposes 
have been diverted to tablestock markets, 

(iii) under the present definition out-of- 
production area handlers are not subject 
to the provisions of the present order, 

(iv) with the increased importance of 
processing this practice may be expected 
to become more common, and (v) unless 
such potatoes are subject to and meet 
the requirements of the order they can 
adversely affect prices received by Maine 
growers. 

Therefore, it is concluded that it is 
necessary and desirable to expand the 
definition of “handle” to include han¬ 
dling performed outside the production 
area under the terms of appropriate 
rules and regulations which may be 
recommended by the committee and ap¬ 
proved by the Secretary. It is further 
concluded that such potatoes are in the 
current of commerce between the pro¬ 
duction area and their final destination 
in receiving markets, so certain activities 
by out-of-production area handlers, 
which will be specified in the rules and 
regulations, should be subject to the re¬ 
quirements of the program. 

This authority is further necessary in 
view of the proposed amendments with 
respect to potatoes for special purposes 
under the provisions of § 970.53 as here¬ 
inafter set forth. Section 970.53 of the 
proposed order would provide that pota¬ 
toes for chipping do not necessarily have 
to be conditioned—i.e., stored under 
heat—to qualify for special considera¬ 
tion. Testimony at the hearing was to 
the effect that procedures should be 
established whereby unconditioned po¬ 
tatoes for chipping but which fail to 
meet current regulations may be shipped 
and then conditioned outside of the 
production area. Unless some authority 
is retained on such potatoes they could 
be diverted to tablestock outlets. 

Since the present order was originally 
issued in 1954, potato marketing has 
changed considerably. New methods of 
processing and transportation and 
changes in buying and packing practices 
have been developed. The manufac¬ 
ture of potato chips, potato flakes, and 
canning or freezing are examples of 
either new products or outlets of in¬ 
creased importance. Buyers, brokers, 
and processors located outside the pro¬ 
duction area may legitimately buy po¬ 
tatoes for such purposes and then for 
various reasons they may re-sort such 
potatoes and sell some in fresh markets 
or occasionally they will simply divert 
some shipments directly to the fresh 
market. Unless such potatoes meet the 
requirements applicable to potatoes han¬ 
dled within the production area or be¬ 
tween the production area and any point 
outside thereof, they can damage the 
reputation of the properly graded, sized, 
and packed Maine potatoes with adverse 
effects on growers’ prices. 

Under the present order the shipping 
point handler can act in good faith and 
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comply with all regulations, but can be 
in violation if the receiver diverts the 
potatoes. Under the proposed order 
persons handling Maine potatoes out¬ 
side the production area would be sub¬ 
ject to the conditions of the order if 
they handled such potatoes contrary to 
the appropriate rules and regulations 
recommended by the committee and 
issued by the Secretary governing such 
shipments. The receiver would have to 
agree to comply with regulations before 
potatoes could be shipped under special 
purpose conditions, and, in turn, will be 
fully informed and appraised of his re¬ 
sponsibilities if he diverts and such 
potatoes so received. 

Provisions of the present order are 
such that the burden of compliance with 
regulations rests with the handler within 
the production area. As mentioned 
above, the shipping point handler may 
be in violation for reasons beyond his 
control. Therefore persons performing 
handler functions outside the produc¬ 
tion area should, under rules and reg¬ 
ulations issued pursuant to § 970.56, bear 
the responsibility of a handler under the 
proposed order. Extension of this au¬ 
thority will tend to promote more orderly 
marketing and effectuate the declared 
policy of the act. 

(2) The definition of “committee” in 
the proposed order is to identify the ad¬ 
ministrative agency responsible for as¬ 
sisting in the administration of the pro¬ 
gram. “Committee” means the Maine 
Potato Marketing Committee as author¬ 
ized by the act and which is necessary 
and incidental to the operation of the 
proposed order. The new definition re¬ 
places the definitions of § 970.10 Mar¬ 
keting Committee and § 970.11 Adminis¬ 
trative Committee in the present order. 

(3) “Pack” should be defined as set 
forth in the proposed order as a means 
for establishing a method of regulation 
and as the basis for distinguishing among 
the various units in which potatoes are 
prepared for market and shipped. The 
term “pack” is commonly used through¬ 
out the potato trade and refers to a com¬ 
bination of factors including the grade, 
size, maturity, and variety of the pota¬ 
toes together with the size and type of 
container. For example, a common or 
usual pack for Maine is a “U.S. No. 1, 
2V 2 minimum-3 y 2 maximum, Katahdin 
variety, in 10-pound ‘poly’ bags.” 

The State of Maine Department of 
Agriculture has established standards for 
certain “packs” of potatoes specifying 
the grade, size, type of container, etc. 
In order to cooperate with this agency 
the committee should have authority to 
use these pack specifications and pack 
designations in recommending pack reg¬ 
ulations. 

The development of new potato packs 
is continuous. Consumer size packages 
continue to gain in popularity. A re¬ 
cently developed 50-pound box contains 
potatoes which are sized and hand 
packed. The definition should cover 
other developments in packing as they 
occur in the future. The committee 
should be able to recommend such pack 
regulations as will permit taking ad¬ 
vantage of any practice or innovation 
which will tend to improve growers’ re¬ 


turns. The particular packs which may 
be handled should be specified by recom¬ 
mendation of the committee, with ap¬ 
proval of the Secretary, and thereby per¬ 
mit the tailoring of particular regulations 
to particular packs. 

“Container” should be defined in the 
proposed order as a basis for differen¬ 
tiating among the numerous shipping 
units in which potatoes may move to 
market outlets, since authority to regu¬ 
late by type of container is included in 
the proposed order. 

“Label” as defined in the proposed or¬ 
der means the same as it does in the com¬ 
mon use of the trade, namely, to mark, 
brand, or otherwise designate on con¬ 
tainers the grade or size or both of the 
potatoes contained therein. 

Under the proposed order, authority 
is specifically included for regulating by 
“maturity.” Maturity is considered in 
the United States Standards for Potatoes 
in terms of the development or condition 
of the outer skin of the potatoes. The 
term as defined in the proposed order 
conforms with the concept in the stand¬ 
ards, and should be included to provide 
a basis for the authority to regulate by 
maturity. 

(4) The present order provides for a 
marketing committee and for an admin¬ 
istrative committee. The marketing 
committee consists of 20 members and 5 
alternates. The administrative com¬ 
mittee is selected from members and 
alternates of the marketing committee, 
and must have three or more members. 
Under the proposed order, only one com¬ 
mittee, the Maine Potato Marketing 
Committee, will be established with the 
same membership as the marketing com¬ 
mittee in the present order. 

The proposed committee would as¬ 
sume all the functions of the adminis¬ 
trative committee in the present order. 
No change is proposed in the selection, 
qualification and present distribution of 
membership by districts for the proposed 
committee over the current methods used 
for selecting the marketing committee. 
Members of the present marketing com¬ 
mittee would continue as members of 
the initial committee under the proposed 
order. An administrative committee 
could become the initial subcommittee 
of the committee. 

Testimony at the hearing shows that 
the dual committee arrangement has 
caused some misunderstanding within 
the industry. Also, there is a delay be¬ 
tween the organization of the Maine 
Potato Marketing Committee and ap¬ 
pointment of the Maine Potato Adminis¬ 
trative Committee. The proposed ar¬ 
rangement of a single committee should 
result in more effective administration 
of the order. 

(5) The proposed order would amend 
paragraph (c) of § 970.31 Nominations, 
so only one nominee must be submitted 
to the Secretary for each vacancy on the 
committee. Testimony shows that there 
is some confusion upon the part of 
nominees with respect to the current 
nomination procedure of submitting two 
names for each position. Nominees 
have been confused by the submission 
of their names for consideration for 
appointment and cannot understand 


why they are not appointed after being 
recommended to the Secretary. Also, 
some qualified persons do not wish to 
have their names submitted only for 
consideration with actual appointment 
going to another, and for that reason 
do not allow their names to be submitted 
for nomination. Since the nominee 
who receives the highest number of 
votes has always been selected the 
present procedure serves no useful pur¬ 
pose and should be amended. Several 
persons are usually nominated for each 
position, so the procedure of submitting 
only one name for appointment would 
not necessarily limit the Secretary in 
his selection. Therefore, it is found that 
the provisions of § 970.31 should be 
amended accordingly. 

(6) In the proposed order § 970.39 Du¬ 
ties must reflect changes required by the 
elimination of the administrative com¬ 
mittee and marketing committee in the 
present order and assignment of their 
duties to the single committee estab¬ 
lished in the proposed order. All duties 
currently assigned the administrative 
committee would be assigned to the new 
committee but could be reassigned to a 
subcommittee. The listed duties have 
proven satisfactory in the present 
order and should be continued in the 
proposed order. 

(7) Section 970.44 Refunds of the 
present order provides methods for dis¬ 
posing of any excess funds remaining 
after each fiscal period’s expenses have 
been met. These methods include the 
crediting of each handler’s account with 
his share of the refund, or by payment to 
him if demanded. Authority is also in¬ 
cluded in the present order to set aside 
some of the excess funds as a reserve for 
possible liquidation. 

Good business practice requires provi¬ 
sion for contingencies. The committee 
should be authorized to set aside some 
of the funds remaining at the end of 
each fiscal year after expenses for the 
period have been met, to be carried over 
into following periods in a general re¬ 
serve to be used for operations and for 
possible liquidation of the affairs of the 
committee. 

The reserve could be built up over a 
period of years provided it does not 
exceed approximately one year’s operat¬ 
ing expenses. This reserve could be used 
for several purposes. It could be used 
to allow the committee to function at 
the beginning of each season prior to the 
time assessment income is available; to 
cover any deficits during a fiscal period 
in which assessment income falls short 
of expenses; to pay expenses during any 
period when any or all of the provisions 
of the order are suspended Or are in¬ 
operative; or for other expenses author¬ 
ized under the proposed order. 

A reserve fund would be needed in the 
event of termination, to pay the ex¬ 
penses of winding up committee affairs. 
Any balance remaining after liquidation 
should be prorated, to the extent prac¬ 
tical, to the persons from whom sucn 
funds were collected. . - 

It is concluded, that the revision 
§ 970.44, authorizing operating reserv. 
as hereinafter set forth, should be 
corporated in the proposed order. 
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(8) The proposed order contains addi¬ 
tional authority in § 970.52 and % 970.53 
for recommending regulations. The 
sections relating to marketing policy, 

§ 970.50, and recommendation for regu¬ 
lations, § 970.51, incorporate these 
changes. Testimony was given that a 
marketing policy statement has been 
prepared each season since 1954 under 
the provisions of § 970.50. In the event 
the proposed order is adopted, the Com¬ 
mittee would need to consider any 
changes in the present regulating au¬ 
thority when making recommendations 
for regulations. Likewise, under § 970.51, 
the Committee should have authority to 
recommend any regulations authorized 
in §§ 970.52 and 970.53. 

(9) The types and methods of limit¬ 
ing shipments are contained in §§ 970.52 
and 970.53 of the proposed order. These 
should include all the types and methods 
in the present order together with cer¬ 
tain additional types of regulations and 
the further defining of other types of 
regulations contained in the present 
order. 

The record of hearing shows that in 
considering regulations for the 1960-61 
season, the marketing committee gave 
consideration to the recommendation of 
a regulation which would allow the ship¬ 
ment of a pack of U.S. No. 1 potatoes, 
2 to 2V 2 inches in diameter; however, it 
was found this pack, especially in a closed 
container, could not be distinguished 
from the regular Maine pack (U.S. No. 1, 
2Va to 4 inches in diameter) of the past 
few seasons. Authority contained in the 
proposed order requiring containers be 
labeled as to grade and size would not 
only serve to permit the pack of smaller 
sizes to stand on their own merit and 
avoid being substituted for the standard 
pack, but would have given additional 
recognition to the standard Maine pack. 
Although a large volume of Maine ship¬ 
ments are U.S. No. 1 grade, some ship¬ 
ments for special purposes or under ex¬ 
emption procedures are of a lesser grade 
and labels could be used to advantage in 
distinguishing between grades of certain 
packs. 

The use of the State of Maine’s Blue, 
white and Red trademark in place of 
grade and size should be recognized. 
State of Maine packs such as “Chefs 
Specials,” which in themselves have 
grade and size. requirements which are 
recognized by the trade should be au¬ 
thorized. When handlers are author¬ 
ized to use such labels and trade names 
the committee should have authority to 
recognize such as meeting labeling 
requirements. 


Authority to require labeling upoi 
committee recommendations; of con 
iS? e 5u- for Maine Potatoes and to estab 
, as a standard trade practio 
: . oelp to promote orderly market 

mg in that consumers would know wha 
they are purchasing and the potatoes o 
each quality and size would sell for wha 
7 fe worth. If lower grades and les 
ccepta ble slzes 0 f potatoes are labele< 
ful they are ’ the y would not be con 
tbe better Quality and size 
nr in ln turn would not adversely affec 
ano eS /! Ceived by powers for the mor 
acceptable grades and sizes. 
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Labeling authority in the proposed 
order is incidental to, not inconsistent 
with, and necessary to effectuate its 
grade, size, and quality regulations. Such 
authority is not inconsistent with the 
other provisions of the order. Authority 
in the proposed order should be flexible 
enough to permit the committee, with 
approval of the Secretary, after careful 
study, to issue such labeling regulations 
as would be beneficial to producers and 
handlers of production area potatoes. It 
is concluded that the labeling provision, 
as hereinafter set forth, should be au¬ 
thorized in the proposed order. 

Provision is included in the proposed 
marketing order authorizing different 
regulations for different markets. It was 
testified that this provision is intended 
to distinguish only between markets 
within the production area and those 
outside. Markets within the production 
area, particularly for certain processing 
uses, are close to source of supply and 
could at times be allowed to take differ¬ 
ent grade and sizes of potatoes than 
those outside the production area, or 
could be relieved from grade and size 
regulations if it may be practical to do 
so in terms of administering the program 
and helping to promote orderly market¬ 
ing. At the same time, it would be im¬ 
practical to consider distinguishing be¬ 
tween terminal markets outside the pro¬ 
duction area. 

The present order authorized pack reg¬ 
ulations. It is found that this authority 
should be continued under the proposed 
order based upon the testimony and 
evidence with respect to the new defini¬ 
tion of Pack (§ 970.16 of the proposed 
order). It is further found that be¬ 
cause various factors of a pack affect 
the price received therefor, it is neces¬ 
sary to authorize regulations covering 
each of the factors making up a pack. 
Each of the factors has an influence 
on price. Testimony introduced at the 
hearing showed that if one factor of a 
pack was contrary to the original con¬ 
tract or order, the shipment was usually 
subject to an adjustment which in turn 
was reflected in the price received by 
the grower. More emphasis is being 
placed upon proper grading and packing 
now than when the present order was 
originally considered in 1954. Unless 
each element of packs is regulated so 
as to promote orderly marketing, pack 
regulations under the proposed order 
would be ineffective in attaining the 
objectives of the act. 

The proposed order provides for the 
committee to recommend, and the Sec¬ 
retary to fix, through rules and regula¬ 
tions, the size, weight, capacity, dimen¬ 
sions, or pack of the containers which 
may be used in the packaging or han¬ 
dling of potatoes. This is not a par¬ 
ticularly disturbing problem at the 
present time, but if malpractices should 
develop, such as the use of off-size or 
deceptive containers, or with respect to 
the net weights of containers, it is neces¬ 
sary that authority should be available 
for the committee, with the approval 
of the Secretary, to correct any abuses 
which may develop and to prohibit the 
use of undesirable or deceptive 
containers. 


Maturity is a quality factor and, as 
such, is included within the authority of 
the present order. Testimony was 
offered at the hearing that the authority 
to regulate specifically by maturity, in 
terms of skinning classifications should 
be provided in the proposed order for 
clarity and so that all parties concerned 
will know that such regulations will be 
in accordance with the aforementioned 
standards. 

The present order authorized the Com¬ 
mittee to recommend and the Secretary 
to establish such minimum standards of 
quality and maturity and such grading 
and inspection requirements during any 
or all periods when potato prices reach 
the equivalent parity as will be in the 
public interest. Such authority should 
be contained under the proposed order. 

(10) Authority is contained in § 970.53 
of the present order for the marketing 
committee to recommend, and the Secre¬ 
tary to provide, for the modification, 
termination or suspension of regulations 
on shipments for manufacture or conver¬ 
sion into specified products. Testimony 
was offered at the hearing that potatoes 
for chipping be added to the outlets 
listed in § 970.53. Potatoes used for 
chipping require special cultural prac¬ 
tices and early harvest which tend to in¬ 
crease the cost of growing a crop for 
chippers when compared to tablestock. 
Potatoes which will make satisfactory 
chips, although they may not meet table- 
stock grades and sizes, may be of greater 
value to chippers than potatoes which 
meet tablestock grades and sizes that 
fail to chip satisfactorily. Therefore, 
chippers’ requirements for potatoes differ 
from those for the tablestock market, 
with chippers being less interested in the 
outside or external appearance of the 
potato, but look for internal factors or 
conditions which will make good chips. 
Shipments for chipping reduce the total 
supply of potatoes available for shipment 
from the production area to the domestic 
fresh market; and therefore, such ship¬ 
ments tend to increase the value of the 
crop. Therefore it is concluded that 
shipments of potatoes for chipping 
should be included in the outlets con¬ 
sidered under § 970.53. 

(11) Provisions are included in the 
present order for requiring inspection 
whenever the shipments are limited 
under the provisions of §§ 970.45, 970.52, 
and 970.53. In the proposed order the 
committee may recommend, and the 
Secretary may issue, regulations requir¬ 
ing inspection even when no regulations 
are in effect under the aforementioned 
sections. Testimony was given that 
some committee activities and functions 
are necessary even when regulations are 
not in effect. Inspection is necessary so 
assessments as provided in § 970.45 may 
be levied equitably upon all handlers. 
Inspection certificates would also provide 
a method whereby statistical informa¬ 
tion would be available to the committee 
to assist in preparation of, or review of, 
the marketing policy statement. The 
Maine Branding Law requires that all 
potatoes be labeled as to grade. In¬ 
spection under this section would permit 
the committee to cooperate with the 
State agency in the administration of 
this law. 
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Under the provisions of the present 
order, § 970.65 authorizes the committee 
to recommend, and the Secretary to is¬ 
sue, rules limiting the period for which 
inspection certificates may be valid. At 
the hearing, testimony was offered that 
this section in the proposed order should 
provide for the establishment of this 
period differently by types of carriers 
(truck vs. rail), types of inspection cer¬ 
tificates (standard vs. lot), and for spe¬ 
cial outlets established under § 970.53. 
Such requirement is reasonable and 
necessary. The validity time in the past 
has been based upon the maximum per¬ 
iod necessary on truck shipments. Ex¬ 
perience has shown that this period may 
be too short for rail shipments. In the 
case of warehouse or lot inspections, a 
time could be fixed which would allow 
adequate opportunity for the handling 
of all inspected potatoes, thereby accom¬ 
modating handlers and truckers. Or 
under this provision a longer period of 
validity could be established for inspec¬ 
tion certificates issued in the case of 
chipping potatoes placed in storage for 
conditioning and then shipped out of 
storage at some later date. Conditioned 
potatoes are subject to shriveling and 
sprouting, due to conditioning, which 
makes inspection difficult at the time of 
shipment. Shipments of such potatoes 
could be handled under the provision of 
§ 970.56 Safeguards under which a sys¬ 
tem of registering handlers of such ship¬ 
ments may be used to facilitate its pro¬ 
visions. 

In the proposed order, the provisions 
of § 970.65 are amended to require han¬ 
dlers shipping potatoes by truck to pro¬ 
vide the trucker with a copy of the ap¬ 
plicable inspection certificate for such 
shipment, and for the trucker to sur¬ 
render such certificate to those enforce¬ 
ment authorities designated by the com¬ 
mittee. This provision is necessary to 
determine that requirements are being 
met. It was testified that most handlers 
are following this practice now, so this 
requirement is practical and should not 
impose any extra burden upon handlers. 

The committee should be authorized 
to recommend, and the Secretary to re¬ 
quire, that all lots of potatoes inspected 
and certified shall be identified by ap¬ 
propriate seals, stamps, or tags to be 
affixed te each container thereof by the 
handler thereof, under the direction or 
supervision of the Federal or Federal- 
State Inspection Service or the commit¬ 
tee. Such identification requirements 
would result in more efficient and effec¬ 
tive administration of the program be¬ 
cause compliance problems would be 
minimized. It would supplement and 
assist in the administration of the order, 
particularly if labeling requirements 
authorized in § 970.52 were in effect. 
The proposed order should contain such 
authority. 

Other provisions of § 970.65 in the 
present order would continue unchanged 
in the proposed order. 

(12) Testimony at the hearing sup¬ 
ported the proposal for amending § 970.80 
Reports to provide that reports may be 
requested of individual handlers rather 
than all handlers in the production area. 
In the event reports are needed from 


only one handler or small group of han¬ 
dlers, no useful purpose would be served 
by- requesting reports of all handlers in 
the production area. For example, if a 
particular section or district was affected 
by an unusual circumstance, no purpose 
would be served in requesting reports of 
the amount of this damage, to assist in 
preparation of a marketing policy, from 
all handlers; rather reports from only 
those handlers affected would be needed. 
Also, a time limit was established for 
which handlers must retain records for 
this part. A period of 2 years following 
each fiscal period is established as the 
length of time records should be re¬ 
tained. Paragraph (a) is included to 
notify handlers of the types of reports 
which might be requested under this sec¬ 
tion. Paragraph (b) is included so that 
handlers will know that information 
supplied under this section would re¬ 
ceive appropriate protection. General 
provision for these two paragraphs was 
established in the 1954 hearing record on 
the present order. The changes con¬ 
tained in the proposed order specify in 
detail what may be required in the way 
of reports to make such requirements 
more readily available and known. 

(13) Changes and modifications in 
drafting some provisions, including 
changes in reference numbers and cross- 
references between sections, are neces¬ 
sary to conform the present order 
with the proposed amendments. These 
changes are made and the proposed 
order conforms with them. 

General findings. Upon the basis of 
evidence introduced at the hearing and 
the record thereof it is found that: 

(1) The marketing agreement and 
the order, as both are hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the act with re¬ 
spect to potatoes produced in the pro¬ 
duction area, by establishing and main¬ 
taining such orderly marketing condi¬ 
tions therefor as will tend to establish, 
as prices to the producers thereof, parity 
prices and by protecting the interest of 
the consumer (i) by approaching the 
level of prices which it is declared in 
the act to be the policy of Congress to 
establish by a gradual correction of the 
current level of prices at as rapid a rate 
as the Secretary deems to be in the pub¬ 
lic interest and feasible in view of the 
current consumptive demand in domes¬ 
tic and foreign markets, and (ii) by au¬ 
thorizing no action which has for its 
purpose the maintenance of prices to 
producers of such potatoes above the 
parity level, and (iii) by authorizing the 
establishment and maintenance of such 
minimum standards of quality and ma¬ 
turity, and such grading and inspection 
requirements as may be incidental 
thereto, as will tend to effectuate such 
orderly marketing of such potatoes as 
will be in the public interest; 

(2) The marketing agreement and the 
order, as both are hereby proposed to be 
amended, regulate the handling of po¬ 
tatoes grown in the production area in 
the same manner as, and are applicable 
only to persons in the respective classes 
of industrial and commercial activity 


specified in, a marketing order upon 
which hearings have been held; 

(3) The said marketing agreement 
and the order, as both are hereby 
proposed to be amended, are limited in 
application to the smallest regional pro¬ 
duction area which is practicable, con¬ 
sistently with carrying out the declared 
policy of the act; and the issuance of 
several orders applicable to subdivisions 
of the production area would not effec¬ 
tively carry out the declared policy of 
the act; 

(4) The said marketing agreement 
and the order, as both are hereby pro¬ 
posed to be amended, prescribed, so far 
as practicable, such different terms, ap¬ 
plicable to different parts of the produc¬ 
tion area, as are necessary to give due 
recognition to the differences in the pro¬ 
duction and marketing of potatoes 
grown in the production area; and 

(5) All handling of potatoes as de¬ 
fined in this part is in the current of in¬ 
terstate or foreign commerce or directly 
burdens, obstructs, or affects such 
commerce. 

Recommended amendments to the 
marketing agreement and order. The 
following proposed amendments to the 
marketing agreement and the order are 
recommended as the detailed means by 
which the aforesaid findings and con¬ 
clusions may be carried out. For ready 
reference to all the provisions of the pro¬ 
posed order, an entire order, as amended, 
is set forth. 

Definitions 
§ 970.1 Secretary. • 

“Secretary” means the Secretary of 
Agriculture of the United States or any 
officer or employee of the United States 
Department of Agriculture to whom au¬ 
thority has heretofore been delegated, or 
to whom authority may hereafter be 
delegated, to act in his stead. 

§ 970.2 Act. 

“Act” means Public Act No. 10, 73d 
Congress, as amended and as reenacted 
and amended by the Agricultural Mar¬ 
keting Agreement Act of 1937, as amend¬ 
ed (48 Stat. 31, as amended; 7 U.S.C. 601 
et seq.). 

§ 970.3 Person. 

“Person” means an individual, part¬ 
nership, corporation, association, or any 
other business unit. 


§ 970.4 Production area. 

“Production area” means all territory 
included within the boundaries of the 
State of Maine. 

§ 970.5 Potatoes. 

“Potatoes” means all varieties of Irish 
potatoes grown within the production 
area. 

§970.6 Handler. 

“Handler” is synonymous with “ ship “ 
per” and means any person < exc ®PV* 
common or contract carrier of potatoes 
owned by another person) who ships iw 
tatoes or causes potatoes to be shipp 


§ 970.7 Ship or handle. 

“Ship” or “handle” means to sell or 
transport potatoes within the pi 
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tion area or between the production area, 
and any point outside thereof, or between 
points outside the production area. 

§ 970.8 Grading. 

“Grading” is synonymous with “prep¬ 
aration for market” and means the sort¬ 
ing or separation of potatoes into grades 
and sizes for market purposes. 

§ 970.9 Grade and size. 

“Grade” means any one of the officially 
established grades of potatoes and “size” 
means any one of the officially estab¬ 
lished sizes of potatoes, as defined and 

set forth in: 

(a) The United States Standards for 
Potatoes issued by the United States De¬ 
partment of Agriculture (§§ 51.1540 to 
51 1559 of this title) or amendments 
thereto, or modification thereof, or varia¬ 
tions based thereon: 

(b) United States Consumer Stand¬ 
ards for Potatoes issued by the United 
States Department of Agriculture (§§51.- 
1575 to 51.1587 of this title) or amend¬ 
ments thereto, or modifications thereof, 
or variations based thereon; 

(c) State of Maine Standards for Pota¬ 
toes issued by the State of Maine Com¬ 
missioner of Agriculture, or amendments 
thereto, or modifications thereof, or 
variations based thereon. 

§ 970.10 Producer. 

“Producer” means any person engaged 
in the production of potatoes for market. 

§970.11 Committee. 

“Committee” means the Maine Potato 
Marketing Committee established pursu¬ 
ant to § 970.25. 

§ 970.12 Fiscal period. 

“Fiscal period” means the period be¬ 
ginning and ending on the dates ap¬ 
proved by the Secretary pursuant to rec¬ 
ommendations by the committee. 

§ 970.13 Varieties. 

“Varieties” means and includes all 
classifications or subdivisions of Irish 
potatoes according to those definitive 
characteristics now or hereafter recog¬ 
nized by the United States Department 
of Agriculture. 

§ 970.14 Seed potatoes. 

“Seed potatoes” is synonymous with 
“seed” and means and includes all pota¬ 
toes officially certified and tagged, 
marked or otherwise appropriately iden¬ 
tified under the supervision of the official 
seed potato certifying agency of the 
State of Maine or other seed certification 
agencies which the Secretary may rec¬ 
ognize. 

§ 970.15 Table stock potatoes. 

“Table stock potatoes” is synonymous 
Tvith “table stock” and means and in¬ 
cludes all potatoes not included within 
the definition of “seed potatoes.” 

§ 9/0.16 Pack. 

“Pack” means a quantity of potatoes 
specified by weight, grade, size, or nu¬ 
merical limits, or by type of container, 
J; any combination of these, recom- 
mended by the committee and approved 
oy the Secretary. 
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§ 970.17 Export. 

“Export” means shipment of potatoes 
beyond the boundaries of continental 
United States. 

§ 970.18 District. 

“District” means each one of the geo¬ 
graphical divisions of the production 
area initially established pursuant to 
§ 970.28 or as reestablished pursuant to 
§ 970.29. 

§ 970.19 Container. 

“Container” means a sack, bag, crate, 
box, basket, barrel, or bulk load or any 
other unit used in packaging, transporta¬ 
tion, or sale of potatoes. 

§ 970.20 Label. 

“Label” means to mark, brand, or 
otherwise designate on containers the 
grade or size, or both of potatoes therein. 

§ 970.21 Maturity. 

“Maturity” means the stage of devel¬ 
opment or condition of the outer skin 
(epidermis) of the potato determined 
according to skinning classifications de¬ 
fined by the United States Standards for 
Potatoes (§§ 51.1540 to 51.1559, inclusive, 
of this title). 

Committee 

§ 970.25 Establishment and membership. 

The Maine Potato Marketing Com¬ 
mittee, consisting of 20 members, 15 of 
whom shall be producers and 5 shall be 
handlers, is hereby established. 

§ 970.26 Selection. 

Committee members shall be selected 
on the basis of districts as established in 
§§ 970.28 or 970.29. Prom each district, 
three producers shall be selected as com¬ 
mittee members and one producer shall 
be selected as committee alternate. Prom 
each district one handler shall be 
selected as member and one handler 
shall be selected as alternate. 

§ 970.27 Qualifications for committee 
membership. 

Persons selected as committee mem¬ 
bers or alternates to represent producers 
shall be individuals who are producers 
in the respective district for which 
selected, or officers or employees of a 
corporate producer in such district, and 
such persons shall be residents of the 
respective district for which selected. 
Persons selected as committee members 
or alternates to represent handlers shall 
be individuals who are handlers in the 
district for which selected, or officers or 
employees of a corporate handler, and 
such persons shall be residents of the 
district for which selected. 

§ 970.28 Districts. 

For the purpose of determining the 
basis for selecting committee members, 
the following districts of the production 
area are hereby initially established: 

District No. 1. The towns of Hamlin and 
Cyr, township 17, Range 3, townships 16 and 
17, Range 4, townships 14, 15, and 16, Range 
5, all townships 14, Ranges 6, 7, 8, 9, 10, 11, 
12 , 13, 14, 15, and 16, and all area north 
thereof in Aroostook County, in the State 
of Maine. 
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District No. 2. The towns of Port Fairfield, 
Caribou, Washburn, Wade, Per ham, Wood¬ 
land, limestone, Caswell, Connor, New 
Sweden, Westmanland and Stockholm in 
Aroostook County, in the State of Maine. 

District No. 3. The town of Bridgewater, 
township D, Range 2, all townships 9, ranges 
3, 4, and 5, the town of Oxbow, all townships 
9, ranges 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
and 18, and all area north thereof, not in¬ 
cluded in Districts 1 and 2, in the State of 
Maine. 

District No. 4. The towns of Orient, 
Haynesville and Glenwood, township 2, 
Range 2, the towns of Silver Ridge and Bene- 
dicta, all townships 2, ranges 6, 7, 8, west 
of the east line of the State 9, 10, 11, 12, 
townships 2, 3, and 4, Range 13, townships 
4 and 5, Range 14, all townships 5, ranges 
15, 16, 17, 18, 19, and 20, and all area north 
thereof, not included in Districts 1, 2, and 
3, in the State of Maine. 

District No. 5. All the remaining counties, 
towns, and townships in the State of Maine 
not included in Districts 1, 2, 3, and 4. 

§ 970.29 Redistricting. 

The committee may recommend, and 
pursuant thereto, the Secretary may ap¬ 
prove, the apportionment of members 
among districts, and the re-establish¬ 
ment of districts within the production 
area. In recommending any such 
changes the committee shall give con¬ 
sideration to: (a) Shifts in potato acre¬ 
age within districts and within the 
production area during recent years; 
(b) the importance of new production 
in its relation to existing districts; (c) 
the equitable relationship of committee 
membership and districts; (d) economies 
to result for producers in promoting 
efficient administration due to redistrict¬ 
ing or reapportionment of members 
within districts; and (e) other relevant 
factors. No change in districting or in 
reapportionment of members within dis¬ 
tricts may become effective within less 
than 30 days prior to the date on which 
terms of office begin each year and no 
recommendations for such redistricting 
or reapportionment may be made less 
than six months prior to such date. 

§ 970.30 Term of office. 

(a) The terms of office shall begin as 
of July 1 and end as of June 30. The 
term of office of producer members shall 
be for three years. The term of office 
of the producer members of the initial 
committee shall be so determined by the 
Secretary that one-third shall be for 
term of one year, one-third for term of 
two years, and one-third for term of 
three years. The term of office of alter¬ 
nate producer members and of handler 
members and alternates shall be for one 
year. No producer member and no 
handler member shall serve for more 
than three consecutive years. 

(b) Committee members and alter¬ 
nates shall serve during the term of 
office for which they have been selected 
and have qualified, or during that por¬ 
tion thereof beginning on the date on 
which they qualify during such term of 
office and continuing until the end there¬ 
of, and until their successors are se¬ 
lected and have qualified. 

§ 970.31 Nomination. 

The Secretary may select the com¬ 
mittee members and alternates from 
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nominations which may be made in the 
following manner: 

(a) The committee shall hold or cause 
to be held prior to May 1 of each year 
a meeting or meetings of producers in 
each district and a meeting or meetings 
of handlers shall be held in the pro¬ 
duction area to nominate members and 
alternates for the committee. 

(b) In arranging for such meetings the 
committee may, if it deems desirable, 
utilize the services and facilities of ex¬ 
isting organizations and agencies; 

(c) At each such meeting at least one 
nominee shall be designated for each 
position as member and for each posi¬ 
tion as alternate member on the com¬ 
mittee and eligible voters may ballot to 
indicate the ranking of their choice for 
each nominee; 

(d) Nominations for committee mem¬ 
bers and alternates, shall be supplied to 
the Secretary in such manner and form 
as he may prescribe, not later than June 
1 6f each year; 

(e) Only producers may participate in 
designating nominees for producer mem¬ 
bers and alternates and only handlers 
may participate in designating nominees 
for handler members and alternates. 
Each person who is both a producer and 
a handler may vote either as a producer 
or as a handler and he may elect the 
group in which he votes. In the event a 
person is engaged in producing or in 
handling potatoes in more than one dis¬ 
trict, such person shall elect the district 
within which he may participate as 
aforesaid in designating nominees; 

(f) Regardless of the number of dis¬ 
tricts in which a person produces or 
handles potatoes, each such person is 
entitled to cast only one vote on behalf 
of himself, his agents, subsidiaries, af¬ 
filiates, and representatives in designat¬ 
ing nominees for committee members 
and alternates. An eligible voter’s privi¬ 
lege of casting only one vote as afore¬ 
said shall be construed to permit a 
voter to cast one vote for each position 
to be filled from the group in the respec¬ 
tive district in which he elects to vote. 

§ 970.32 Failure to nominate. 

If nominations are not made within 
the time and in the manner specified in 
§ 970.31, the Secretary may, without re¬ 
gard to nominations, select the com¬ 
mittee members and alternates, which 
selection shall be on the basis of the rep¬ 
resentation provided for in §§ 970.26 
through 970.29, inclusive. 

§ 970.33 Acceptance. 

Any person selected as a committee 
member or alternate shall qualify by 
filing a written acceptance with the Sec¬ 
retary within ten days after being noti¬ 
fied of such selection. 

§ 970.34 Vacancies. 

To fill committee vacancies, the Secre¬ 
tary may select such members or alter¬ 
nates from unselected nominees on the 
current nominee list from the district in¬ 
volved, or from nominations made in 
the manner specified in § 970.31. If the 
names of nominees to fill any such 
vacancy are not made available to the 
Secretary within 30 days after such 
vacancy occurs, such vacancy may be 


filled without regard to nominations, 
which selection shall be made on the 
basis of the representation provided for 
in §§ 970.26 through 970.29 inclusive. 

§ 970.35 Alternate members. 

In the event any member of the com¬ 
mittee is unable to attend a meeting of 
the committee, the alternate, who was 
selected from the same district and from 
the same group as the absent member 
may act in the place and stead of the 
absent member. In the event of the 
death, removal, resignation, or disquali¬ 
fication of a member, a qualified alter¬ 
nate shall act for him until a successor 
of such member is selected and has 
qualified. 

§ 970.36 Procedure. 

(a) A majority of the members of the 
committee from each of at least four 
districts shall be necessary to constitute 
a quorum and a majority of concurring 
votes of the entire membership of such 
committee will be required to pass any 
motion or approve any committee action. 

(b) The committee may provide for 
meeting by telephone, telegraph, or other 
means of communication and any vote 
cast at such a meeting shall be con¬ 
firmed promptly in writing; Provided, 
That if any assembled meeting is held, 
all votes shall be cast in person. 

§ 970.37 Expenses and compensation. 

Committee members and alternates 
shall be reimbursed for expenses neces¬ 
sarily incurred by them in the perform¬ 
ance of duties and in the exercise of 
powers under this part. Committee 
members and alternates may receive 
compensation for official services ren¬ 
dered in connection with administration 
of this part and such compensation shall 
not be in excess of rates recommended 
by the committee and approved by the 
Secretary. 

§ 970.38 Powers. 

The committee shall have the follow¬ 
ing powers: 

(a) To administer the provisions of 
this part in accordance with its terms; 

(b) To make rules and regulations to 
effectuate the terms and provisions of 
this part; 

(c) To receive, investigate, and report 
to the Secretary complaints of violation 
of the provisions of this part; and 

(d) To recommend to the Secretary 
amendments to this part. 


(e) To establish a subcommittee or 
subcommittees whose duties, assigned by 
the committee, may include, but shall 
not be limited to, any of the following 
duties of the committee; 

(f) To consult, cooperate, and ex¬ 
change information with other market¬ 
ing order committees and other indi¬ 
viduals or agencies, and to cooperate, 
and exchange information, in connec¬ 
tion with all proper activities and objec¬ 
tives of such committees under this part. 

(g) To act as intermediary between 
the Secretary and any producer or 
handler; 

(h) To furnish to the Secretary such 
available information as he may request; 

(i) To appoint such employees, agents, 
and representatives as it may deem nec¬ 
essary and to determine the salaries and 
define the duties of each such person; 

(j) To investigate from time to time 
and to assemble data on the growing, 
harvesting, shipping, and marketing con¬ 
ditions with respect to potatoes, as may 
be necessary for administration of this 
part; 

(k) To keep minutes, books, and rec¬ 
ords which clearly reflect all of the acts 
and transactions of the committee and 
such minutes, books, and records shall 
be subject to examination at any time 
by the Secretary or his authorized agent 
or representative; 

(l) To make available to producers 
and handlers committee voting records 
cn recommended regulations and on 
other matters of policy; 

(m) At the beginning of each fiscal 
period, and as may be requested by the 
Secretary, to prepare a budget of its 
expenses and a proposed rate or rates 
of assessment for such fiscal period, to¬ 
gether with a report thereon; 

(n) To cause the books of the com¬ 
mittee to be audited by a competent 
accountant at least once each year, and 
at such other time as such committee 
may deem necessary or as the Secretary 
may request. The report of such audit 
shall show the receipt and expenditure 
of funds collected pursuant to this part; 
a copy of each such report shall be fur¬ 
nished to the Secretary and a copy of 
each such report shall be made available 
at the principal office of such committee 
for inspection by producers and han¬ 
dlers; and 

(o) To investigate an applicants 
claim for exemption under § 970.70. 

Expenses and Assessments 


§ 970.39 Duties. 

It shall be the duty of the committee: 

(a) To meet prior to the beginning of 
the marketing season each year, to or¬ 
ganize, to select from among its mem¬ 
bership a chairman and such other offi¬ 
cers as may be necessary, and to adopt 
such rules and regulations for the con¬ 
duct of its business as it may deem 
advisable. 

(b) To prepare a marketing policy; 

(c) To recommend marketing regu¬ 
lations to the Secretary; 

(d) To recommend rules and pro¬ 
cedures for, and to make determinations 
in connection with, issuance of certifi¬ 
cates of privilege or exemptions, or 
both; 


> 970.43 Expenses. 

The committee is authorized to incur 
uch expenses as the Secretary may find 
,re reasonable and likely to be incurred 
firing each fiscal period for its mam- 
enance and functioning, and for such 
purposes as the Secretary, pursuant to 
his subpart, determines to be appro¬ 
bate. Handlers shall share expenses 
n the basis of a fiscal period. Eacn 
landler’s share of such expense shall 
proportionate to the ratio between 
Dtal quantity of potatoes under regu - 
ion handled by the first handler thereoi 
uring a fiscal period and the 
uantity of potatoes under regulation 
andled by all handlers as first handieis 
horianf Hnrinff Slieh fiscal period. 
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§ 970.44 Budget. 

As soon as practicable after the be¬ 
ginning of each fiscal period and as may 
be necessary thereafter, the committee 
shall prepare an estimated budget of 
income and expenditures necessary for 
the administration of this part. The 
committee may recommend a rate of as¬ 
sessment calculated to provide adequate 
funds to defray its proposed expendi¬ 
tures. The committee shall present 
such budget to the Secretary with an 
accompanying report showing the basis 
for its calculations. 


§ 970.45 Assessments. 

(a) The funds to cover such expenses 
shall be acquired by the levying of as¬ 
sessments upon handlers as provided in 
this subpart. Each handler who first 
ships potatoes shall pay assessments to 
the committee upon demand, which as¬ 
sessments shall be in payment of such 
handler's pro rata share of the agencies' 
expenses. 

(b) Assessments shall be levied upon 
handlers at rates established by the Sec¬ 
retary. Such rates may be established 
upon the basis of the committee's rec¬ 
ommendations and other available in¬ 
formation. Such rates may be applied 
equitably to each pack or unit. 

(c) At any time during, or subsequent 
to, a given fiscal period the committee 
may recommend the approval of an 
amended budget and an increase in the 
rate of assessment. Upon the basis of 
such recommendations, or other avail¬ 
able information, the Secretary may ap¬ 
prove an amended budget and increase 
the rate of assessment. Such increase 
shall be applicable to all potatoes which 
were regulated under this part and 
which were shipped by the first handler 
thereof during such fiscal period. 

§ 970.46 Accounting. 


(a) All funds received by the commit¬ 
tee pursuant to the provisions of this 
subpart shall be used solely for the pur¬ 
poses specified in this part. 

(b) The Secretary may at any time 
require the committee, its members and 
alternates, employees, agents, and all 
other persons to account for all receipts 
and disbursements, funds, property, or 
u?, 0rds for which they are responsible. 
Whenever any person ceases to be a 
member or alternate of the committee 
he shall account for all receipts, dis¬ 
bursements, funds, and property (in¬ 
cluding but not being limited to books 
and other records) pertaining to such 
committee activities for which he is 
responsible, and shall execute such as¬ 
signments and other instruments as may 
oe necessary or appropriate to vest in 
such successor, agency, or person desig¬ 
nated by the Secretary, the right to all 
oi such property and funds and all 

laims vested in such person. 

(c) The committee may make recom- 

endations to the Secretary for one or 

re of the members thereof, or any 
ino- er person » to a ct as a trustee for hold- 
prtv re ^ 0r ^ s ’ funds » or any other prop- 
whL, 01 , comm ittee during periods 
if r 0 egulat ions are not in effect and, 
e Secretary determines such action 


appropriate, he may direct that such 
person or persons shall act as trustee 
or trustees for the committee. 

§ 970.47 Refunds. 

At the end of each fiscal period, if 
assessments collected are in excess of 
expenses incurred such excess shall be 
accounted for as follows: 

(a) Except as provided in paragraphs 

(b) and (c) of this section, each person 
entitled to a proportionate refund of any 
excess assessment shall be credited with 
such refund against the operation of the 
following fiscal period unless such per¬ 
son demands repayment thereof, in 
which event it shall be paid to him. Re¬ 
funds need not be paid or credited to any 
handler with outstanding obligations due 
the committee until his account is 
settled. 

(b) The committee, with the ap¬ 
proval of the Secretary, may establish 
and maintain during one or more fiscal 
years an operating monetary reserve in 
an amount not to exceed approximately 
one fiscal period’s operational expenses. 
Upon approval of the Secretary, funds in 
such reserve shall be available for use 
by the committee for all expenses au¬ 
thorized pursuant to § 970.43. 

(c) Upon termination of this part, any 
funds not required to defray the neces¬ 
sary expenses of liquidation shall be dis¬ 
posed of in such manner as the Secretary 
may determine to be appropriate: Pro¬ 
vided, That to the extent practical, such 
funds shall be returned pro rata to the 
persons from whom such funds were 
collected. 

Regulations 

§ 970.50 Marketing policy. 

(a) At the beginning of each season, 
and as the Secretary may require, the 
committee shall prepare a marketing 
policy statement. Such policy statement 
shall indicate the data on potato supplies 
and demand on which the committee 
bases its judgments and recommenda¬ 
tions. It shall indicate also the kind or 
types of regulations contemplated during 
the ensuing season, and, to the extent 
practical, shall include recommendations 
for specific regulations. Notice of such 
marketing policy shall be given to pro¬ 
ducers, handlers, and other interested 
parties by bulletins, newspapers, or other 
appropriate media, and copies thereof 
shall be submitted to the Secretary and 
shall be available generally. 

(b) Marketing policy statements re¬ 
lating to recommendations for regula¬ 
tions shall give appropriate consideration 
to potato supplies for the remainder of 
the season, with special consideration to: 

(1) Estimates of total supplies includ¬ 
ing grade, size, and quality thereof, in the 
production area; 

(2) Estimates of supplies in competing 
areas; 

(3) Market prices by grades, sizes, 
containers, and packs; 

(4) Estimates of supplies of competing 
commodities; 

(5) Anticipated marketing problems; 

(6) Level and trend of consumer in¬ 
come; and 

(7) Other relevant factors. 
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§ 970.51 Recommendations for regula¬ 
tions. 

Upon complying with the requirements 
of § 970.50, the committee may recom¬ 
mend regulations to the Secretary when¬ 
ever it finds that such regulations as are 
provided for in this subpart will tend to 
effectuate the declared policy of the Act. 

§ 970.52 Issuance of regulations. 

(a) The Secretary shall limit by regu¬ 
lation the handling of potatoes whenever 
he finds from the recommendations and 
information submitted by the committee, 
or from other available information, that 
such regulations would tend to effectuate 
the declared policy of the Act. 

(b) Such regulations may: 

(1) Limit in any or all portions of the 
production area, the handling of par¬ 
ticular grades, sizes, qualities, maturities, 
or packs, or any combination thereof, of 
any or all varieties of tablestock or of 
seed potatoes, or both, during any period; 
or 

(2) Limit the handling of particular 
grades, sizes, or qualities, of potatoes 
differently, for different varieties, for 
tablestock or seed, for different portions 
of the production area, for different mar¬ 
kets, for different packs, for different 
sizes and types of containers, or for any 
combination of the foregoing, during any 
period; 

(3) Require that containers for pota¬ 
toes handled hereunder shall be labeled 
to show the grade or size, or both, 
thereof; 

(4) Fix the size, capacity, weight, di¬ 
mensions, or pack of the container, or 
containers, which may be used in the 
packaging or handling of potatoes, or 

(5) Limit the handling of potatoes 
when parity prices have been established, 
by establishing and maintaining mini¬ 
mum standards of quality and maturity 
in terms of grades or sizes. 

§ 970.53 Handling for special purposes- 

Upon the basis of recommendation and 
information submitted by the committee, 
or other available information, the Sec¬ 
retary shall modify, suspend, or termi¬ 
nate regulations issued pursuant to 
§§ 970.45, 970.52, 970.53, 970.65, or any 
combination thereof, in order to facili¬ 
tate shipments of potatoes for the fol¬ 
lowing purposes whenever he finds that 
it will tend to effectuate the declared 
policy of the Act; 

(a) For grading or storage within the 
production area; 

(b) For planting within the produc¬ 
tion area; 

(c) For export; 

(d) For distribution by the Federal 
Government; 

(e) For manufacture or conversion 
into specified products; 

(f) For charitable purposes; 

(g) For livestock feed; 

(h) For chipping; and 

(i) For other purposes which may be 
specified. 

§ 970.54 Minimum quantity regulation. 

The committee, with the approval of 
the Secretary, may establish for any or 
all portions of the production area, mini- 
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mum quantities below which shipments 
will be free from regulations issued pur¬ 
suant to §§ 970.45, 970.52, 970.53, 970.65, 
or any combination thereof. 

§ 970.55 Notification of regulation. 

The Secretary shall notify the com¬ 
mittee of any regulations issued or of 
any modification, suspension, or termi¬ 
nation thereof. The committee shall 
give reasonable notice thereof to 
handlers. 

§ 970.56 Safeguards. 

(a) The committee, with the approval 
of the Secretary, may prescribe adequate 
safeguards to prevent shipments pursu¬ 
ant to § 970.53 or § 970.54 from entering 
channels of trade for other than the spe¬ 
cific purpose authorized therefor, and 
rules governing the issuance and the con¬ 
tents of Certificates of Privilege if such 
certificates are prescribed as safeguards 
by the committee. Such safeguards may 
include requirements that: 

(1) Handlers shall file applications 
with the committee to ship potatoes pur¬ 
suant to §§ 970.53 and 970.54; 

(2) Handlers shall obtain inspection 
provided by § 970.65, or pay the pro rata 
share of expenses provided by § 970.45, 
or both, in connection with potato ship¬ 
ments affected under the provisions of 
§ 970.53: Provided, That such inspection 
or payment of expenses may be required 
at different times than otherwise speci¬ 
fied by the aforesaid sections; and 

(3) Handlers shall obtain Certificates 
of Privilege from the committee for ship¬ 
ments of potatoes affected or to be af¬ 
fected under the provisions of §§ 970.53 
and 970.54. 

(b) The committee may rescind or 
deny Certificates of Privilege to any 
shipper if proof is obtained that potatoes 
shipped by him for the purposes stated 
in §§ 970.53 and 970.54 were handled 
contrary to the provisions of this part. 

(c) The Secretary shall have the right 
to modify, change, alter, or rescind any 
safeguards prescribed and any certifi¬ 
cates issued by the committee pursuant 
to the provisions of this section. 

(d) The committee shall make reports 
to the Secretary, as requested, showing 
the number of applications for such cer¬ 
tificates, the quantity of potatoes covered 
by such applications, the number of such 
applications denied and certificates 
granted, the quantity of potatoes shipped 
under duly issued certificates, and such 
other information as may be requested. 

Inspection 

§ 970.65 Inspection and certification. 

(a) During any period in which ship¬ 
ments of potatoes are regulated pursuant 
to §§ 970.45, 970.52, or 970.53, or any 
combination thereof, or during any pe¬ 
riod recommended by the committee and 
approved by the Secretary, no handler 
shall ship potatoes unless each such 
shipment is inspected by an authorized 
representative of the Federal-State In¬ 
spection Service, or such other inspec¬ 
tion service as the Secretary shall 
designate, except when relieved from 
such requirements pursuant to § 970.53 
or § 970.54, or both. 

(b) Regrading, resorting, or repack¬ 
ing any lot of potatoes shall invalidate 


any prior inspection certificates insofar 
as the requirements of this section are 
concerned. No handler shall ship po¬ 
tatoes after they have been regraded, 
resorted, repacked, or in any other way 
further prepared for market, unless each 
shipment of such potatoes is inspected 
by an authorized representative of the 
Federal-State Inspection Service, or such 
other inspection service as the Secre¬ 
tary shall designate. 

(c) Insofar as the requirements of 
this section are concerned, the length 
of time for which an inspection certifi¬ 
cate is valid may be established by the 
committee with the approval of the Sec¬ 
retary. 

(d) When potatoes are inspected in 
accordance with the requirements of this 
section, a copy of each inspection cer¬ 
tificate issued shall be made available to 
the committee by the inspection service. 

(e) The committee may recommend 
and the Secretary may require that no 
handler shall transport or cause the 
transportation of potatoes by motor ve¬ 
hicle or by other means unless such 
shipment is accompanied by a copy of 
the inspection certificate issued thereon, 
which certificate shall be surrendered to 
such authority as may be designated. 

(f) Upon recommendation of the com¬ 
mittee, and approval of the Secretary, all 
potatoes inspected and certified shall be 
identified by appropriate seals, stamps, 
or tags to be affixed to the container by 
the handler under rules to be established 
by the committee. 

Exemption 
§970.70 Policy. 

(a) Any producer whose potatoes have 
been adversely affected by acts beyond 
his control or by acts beyond reasonable 
expectation and who, by reason of any 
regulation issued pursuant to § 970.52, is 
prevented from shipping during the sea¬ 
son, or a specific portion thereof, as large 
a proportion of his potato crop as the 
average proportion shipped or to be 
shipped during comparable portions of 
the season by all producers in his im¬ 
mediate area of production, may apply 
to the committee for exemptions from 
such regulations for the purpose of ob¬ 
taining equitable treatment under such 
regulations. 

(b) Any handler who has storage hold¬ 
ings of ungraded potatoes acquired dur¬ 
ing or immediately following the digging 
season that have been adversely affected 
by acts beyond the handler’s control or 
by acts beyond reasonable expectation 
and who, by reason of any regulation is¬ 
sued pursuant to § 970.52 is prevented 
from shipping as large a proportion of 
his storage holdings of ungraded po¬ 
tatoes as the average proportion of un¬ 
graded storage holdings shipped by all 
handlers in said handler’s immediate 
shipping area, may apply to the com¬ 
mittee for exemptions from such regu¬ 
lations for the purpose of obtaining 
equitable treatment under such regu¬ 
lations. 

§ 970.71 Rules and procedures. 

The committee may adopt, with ap¬ 
proval of the Secretary, the rules and 
procedures for handling exemptions. 


Such rules and procedures should pro¬ 
vide for handling applications for ex¬ 
emptions, for issuing certificates of ex¬ 
emption, for committee determinations 
with respect to areas and averages (as 
required by § 970.70), and for such other 
procedures as may be necessary to ac¬ 
complish policies with respect to exemp¬ 
tions. 

§ 970.72 Applications and issuance. 

The committee may issue certificates 
of exemption to any qualified applicant 
who furnishes adequate evidence to such 
committee: 

(a) That the grade, size, or quality 
of the applicant’s potatoes have been 
adversely affected by acts beyond the 
applicant’s control and by acts beyond 
reasonable expectation; 

(b) That by reason of regulations is¬ 
sued pursuant to § 970.52 in case of an 
applicant who is a producer, he will be 
prevented from shipping as large a pro¬ 
portion of his production as the average 
proportion of production shipped by all 
producers in said applicant’s immediate 
area of production during the season, or 
a specific portion thereof; 

(c) That by reason of regulations is¬ 
sued pursuant to § 970.52, in case of an 
applicant who is a handler who has 
storage holdings of ungraded potatoes 
acquired during or immediately follow¬ 
ing the digging season, he will be pre¬ 
vented from shipping as large a propor¬ 
tion of such storage holdings as the 
average proportion of similar storage 
holdings shipped by all handlers in said 
applicant’s immediate shipping area 
during the season; 

(d) Each certificate shall permit the 
recipient thereof to ship the potatoes 
described thereon, and evidence of such 
certificates shall be made available to 
subsequent handlers thereof. 

§ 970.73 Investigation. 

The committee shall be permitted at 
any time to make a thorough investiga¬ 
tion of any applicant’s claim pertaining 
to exemptions. 

§ 970.74 Appeals. 

If any applicant for exemption cer¬ 
tificate is dissatisfied with the determi¬ 
nation with respect to his application, 
said applicant may file an appeal with 
the committee. Such an appeal must 
be taken promptly after the determina¬ 
tion from which the appeal is taken. 
Any applicant filing an appeal shall fur¬ 
nish evidence satisfactory to such com¬ 
mittee for a determination on the appeal. 
The committe shall thereupon recon¬ 
sider the application, examine all avail¬ 
able evidence, and make a final deter¬ 
mination concerning the application. 
The committee shall notify the appel¬ 
lant of the final determination, and shall 
furnish the Secretary with a copy of the 
appeal and a statement of considerations 
involved in making the final determina¬ 
tion. 

§ 970.75 Records. 

The committee shall maintain a record 
of all applications submitted for exemp¬ 
tion certificates, a record of all exemp¬ 
tion certificates issued and denied, tne 
the quantity of potatoes covered by sucn 
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exemption certificates, a record of the 
amount of potatoes shipped under ex¬ 
emption certificates, a record of appeals 
for reconsideration of applications, and 
such other information as may be re¬ 
quested by the Secretary. Periodic re¬ 
ports on such records shall be compiled 
and issued by the committee upon re¬ 
quest of the Secretary. 

Miscellaneous Provisions 
§ 970.80 Reports. 

(a) Upon the request of the committee 
with the approval of the Secretary, han¬ 
dlers shall furnish to the committee, in 
such manner and at such time as may 
be prescribed, such information as will 
enable the committee to exercise its 
powers and perform its duties under this 
subpart. The Secretary shall have the 
right to modify, change, or rescind any 
requests for reports pursuant to this 
section. 

(b) All such reports shall be held un¬ 
der appropriate protective classification 
and custody by the committee, or duly 
appointed employees thereof, so that the 
information contained therein which 
may adversely affect the competitive 
position of any handler in relation to 
other handlers will not be disclosed. 
Compilations of general reports from 
data submitted by handlers is authorized, 
subject to the prohibition of disclosure 
of individual handlers’ identities or 
operations. 

(c) Each handler shall maintain for 
at least two succeeding years such 
records of the potatoes received, and of 
potatoes disposed of, by such handler 
as may be necessary to verify the reports 
he submits to the committee pursuant to 
this section. 

§ 970.81 Compliance. 

Except as provided in this subpart, no 
handler shall ship potatoes, the shipment 
of which has been prohibited by the 
Secretary in accordance with provisions 
of this subpart, and no handler shall ship 
potatoes except in conformity to the 
provisions of this subpart. 

§ 970.82 Right of the Secretary. 

The members of the committee (in¬ 
cluding successors, and alternates), and 
any agent or employee appointed or em¬ 
ployed by such committee, shall be sub¬ 
ject to removal or suspension by the 
Secretary at any time. Each and every 
order, regulation, decision, determination 
or other act of the committee shall be 
subject to the continuing right of the 
Secretary to disapprove of the same at 
*jny time. Upon such disapproval the 
disapproved action of the said commit¬ 
tees shall be deemed null and void, ex¬ 
cept as to acts done in reliance thereon or 
compliance therewith prior to such 
disapproval by the Secretary. 

§ 970.83 Effective time. 

The provisions of this subpart shail 
Decome effective at such time as the Sec- 
etary may declare and shall continue 
n ioree until terminated in one of the 

• ays specified in this subpart. 

b J70.84 Termination or suspension. 

♦ ***. T f le Secre tary may, at any time, 
minate the provisions of this subpart 
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by giving at least one day’s notice by 
means of a press release or in any other 
manner which he may determine. 

(b) The Secretary may terminate or 
suspend the operation of any or all of 
the provisions of this subpart whenever 
he finds that such provisions do not tend 
to effectuate the declared policy of the 
act. 

(c) The Secretary shall terminate the 
provisions of this subpart at the end of 
any fiscal period whenever he finds that 
such termination is favored by a major¬ 
ity of producers, who during the preced¬ 
ing marketing season, have been en¬ 
gaged in the production for market of 
potatoes: Provided, That such majority 
has, during such period produced for 
market more than fifty percent of the 
volume of such potatoes produced for 
market; but such termination shall be 
effective only if announced at least 30 
days prior to the end of the then current 
fiscal period. 

(d) The provisions of this subpart 
shall, in any event, terminate whenever 
the provisions of the act authorizing 
them cease to be in effect. 

§ 970.85 Proceedings after termination. 

(a) Upon the termination of the pro¬ 
visions of this subpart, the members of 
the committee then functioning shall 
continue as joint trustees, for the pur¬ 
pose of liquidating the affairs of the 
committee and of all the funds and prop¬ 
erty then in the possession of or under 
control of such committee, including 
claims for any funds unpaid or property 
not delivered at the time of such termi¬ 
nation. Action by said trusteeship shall 
require the concurrence of a majority 
of the said trustees. 

(b) The said trustees shall continue in 
such capacity until discharged by the 
Secretary; shall, from time to time, ac¬ 
count for all receipts and disbursements 
and deliver all property on hand, to¬ 
gether with all books and records of the 
committee and of the trustees, to such 
person as the Secretary may direct; and 
shall upon request of the Secretary, ex¬ 
ecute such assignments or other instru¬ 
ments necessary or appropriate to vest in 
such person full title and right to all of 
the funds, property, and claims vested 
in the committee or the joint trustees 
pursuant to this subpart. 

(c) Any person to whom funds, prop¬ 
erty, or claims, have been transferred 
or delivered by the committee, or its 
members, pursuant to this section, shall 
be subject to the same obligations im¬ 
posed upon the members of such com¬ 
mittees and upon the said trustees. 

§ 970.86 Effect of termination or amend¬ 
ment. 

Unless otherwise expressly provided 
by the Secretary, the termination of this 
subpart or any regulation issued pur¬ 
suant to this subpart or the issuance of 
any amendments to either thereof, shall 
not (a) affect or waive any right, duty, 
obligation, or liability which shall have 
arisen or which may thereafter arise in 
connection with any provision of this 
subpart or any regulation issued under 
this subpart, or (b) release or extinguish 
any violation of this subpart or of any 
regulation issued under this subpart or 
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(c) affect or impair any rights or reme¬ 
dies of the Secretary or of any other 
person with respect to any such 
violation. 

§ 970.87 Duration of immunities. 

The benefits, privileges, and immuni¬ 
ties conferred upon any person by virtue 
of this subpart shall cease upon the 
termination of this subpart, except with 
respect to acts done under and during 
the existence of this subpart. 

§ 970.88 Agents. 

The Secretary may, by designation in 
writing, name any person including any 
officer or employee of the Government, 
or name any agency in the United States 
Department of Agriculture, to act as his 
agent or representative in connection 
with any of the provisions of this 
subpart. 

§ 970.89 Derogation. 

Nothing contained in this subpart is, 
or shall be construed to be, in derogation 
or in modification of the rights of the 
Secretary or of the United States to exer¬ 
cise any powers granted by the act or 
otherwise, or, in accordance with such 
powers, to act in the premises whenever 
such action is deemed advisable. 

§ 970.90 Personal liability. 

No member or alternate of the com¬ 
mittee, nor any employee or agent there¬ 
of, shall be held personally responsible, 
either individually or jointly with others, 
in any way whatsoever, to any handler 
or to any other person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, as such mem¬ 
ber, alternate, employee, or agent except 
for acts of dishonesty. 

§ 970.91 Separability. 

If any provision of this subpart is de¬ 
clared invalid, or the applicability there¬ 
of to any person, circumstance, or thing 
is held invalid, the validity of the re¬ 
mainder of this subpart, or the appli¬ 
cability thereof to any other person, 
circumstance, or thing shall not be 
affected thereby. 

§ 970.92 Amendments. 

Amendments to this subpart may be 
proposed, from time to time, by the 
committee or by the Secretary. 

§ 970.93 Counterparts. 

This agreement may be executed in 
multiple counterparts and when one 
counterpart is signed by the Secretary 
all such counterparts shall constitute 
when taken together, one and the same 
instrument as if all signatures were con¬ 
tained in one original. 1 

§ 970.94 Additional parties. 

After the effective date of this agree¬ 
ment, any handler who has not pre¬ 
viously executed this agreement may 
become a party hereto if a counterpart 
hereof is executed by him and delivered 
to the Secretary. This agreement shall 
take effect as to such new contracting 
party at the time such counterpart is 


1 Applicable only to the proposed market¬ 
ing agreement, as amended. 
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delivered to the Secretary, and the bene¬ 
fits, privileges, and immunities conferred 
by this agreement shall then be effective 
as to such new contracting party. 1 

§ 970.95 Order with marketing agree¬ 
ment. 

Each signatory handler favors and 
approves the issuance of an order, by 
the Secretary, regulating the handling 
of potatoes in the same manner as is 
provided for in this agreement; and each 
signatory handler hereby requests the 
Secretary to issue, pursuant to the act, 
such an order. 1 

Copies of this notice of recommended 
decision may be procured from the Hear¬ 
ing Clerk, United States Department of 
Agriculture, Room 112, Administration 
Building, Washington 25, D.C., or may be 
there inspected. 

Dated: November 20, 1961. 

James T. Ralph, 
Assistant Secretary. 

[F.R. Doc. 61-11170; Filed, Nov. 24, 1961; 

8:47 a.m.] 


[ 7 CFR Part 1028 ] 

[Docket No. AO-333] 

HANDLING OF GRAPEFRUIT GROWN 
IN THE INDIAN RIVER DISTRICT IN 
FLORIDA 

Notice of Recommended Decision and 
Opportunity To File Written Excep¬ 
tions with Respect to a Proposed 
Marketing Agreement and Order 

Pursuant to the rules of practice and 
procedure, as amended, governing pro¬ 
ceedings to formulate marketing agree¬ 
ments and marketing orders (7 CFR Part 
900), notice is hereby given of the filing 
with the Hearing Clerk of this recom¬ 
mended decision with respect to a pro¬ 
posed marketing agreement and order 
regulating the handling of grapefruit 
grown in the Indian River District in 
Florida, to be effective pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the “act.” Interested parties may 
file written exceptions to this recom¬ 
mended decision with the Hearing Clerk, 
United States Department of Agricul¬ 
ture, Room 112, Administration Build¬ 
ing, Washington 25, D.C., not later than 
the close of business of the tenth day 
after publication of this recommended 
decision in the Federal Register. Ex¬ 
ceptions should be filed in quadruplicate. 

Preliminary statement. The public 
hearing, on the record of which the 
proposed marketing agreement arid or¬ 
der (hereinafter referred to collectively 
as the “order”) were formulated, was 
held at Vero Beach, Florida, on August 
30 and 31, 1961, pursuant to a notice 
thereof which was published August 12, 
1961, in the Federal Register (26 F.R.’ 
7347, 7778). Such notice set forth a pro¬ 
posed marketing agreement and order 
which had been presented to the Depart¬ 
ment of Agriculture by the Indian River 


1 Applicable only to the proposed market¬ 
ing agreement) as amended. 


Citrus League, with a petition for a 
hearing thereon. 

Material issues. The material issues 
presented on the record of the hearing 
are as follows: 

(1) The need for the proposed regu¬ 
latory program to effectuate the declared 
purposes of the act; 

(2) The existence of the right to ex¬ 
ercise Federal jurisdiction in this 
instance; 

(3) The definition of the commodity 
and determination of the production 
area to be affected by the order; 

(4) The identity of the persons and 
transactions to be regulated; and 

(5) The specific terms and provisions 
of the order including: 

(a) Definition of terms used therein 
which are necessary and incidental to 
attain the declared objectives of the act, 
and including all those set forth in the 
notice of hearing, among which are those 
applicable to 'the following additional 
terms and provisions; 

(b) The establishment, maintenance, 
composition, powers, duties, and opera¬ 
tion of a committee for the local admin¬ 
istration of the order; 

(c) The incurring of expenses and the 
levying of assessments; 

(d) The method for regulating ship¬ 
ments of grapefruit grown in the produc¬ 
tion area; 

(e) The specification of exceptions 
from regulation of grapefruit handled in 
certain types of shipments or for certain 
specified purposes; 

(f) The requirement for inspection 
and certification of grapefruit handled; 

(g) The establishment of recordkeep¬ 
ing and reporting requirements for 
handlers; 

(h) The requirement of compliance 
with all provisions of the order and with 
regulations issued pursuant thereto; and 

(i) Additional terms and conditions 
as set forth in sections 49 through 57 
and published in the Federal Register 
(26 F.R. 7347) on August 12, 1961, which 
are common to marketing agreements 
and orders, and certain other terms and 
conditions as set forth in sections 58 
through 60, and also published in the 
said issue of the Federal Register, which 
are common to marketing agreements 
only. 

Findings and conclusions. The find¬ 
ings and conclusions on the aforemen¬ 
tioned material issues, all of which are 
based on the evidence adduced at the 
hearing and the record thereof, are as 
follows: 

(1) The commercial production of cit¬ 
rus fruits in Florida is confined to that 
portion of the State which is south and 
east of the Suwannee River. Within 
this area, bordering the Atlantic Ocean, 
is the Indian River District—an area of 
predominately low, flat land of charac¬ 
teristic hammock soil. Grapefruit grown 
in the Indian River District has distinc¬ 
tive qualities, tending to be thinskinned, 
flat in shape, and generally less acid 
than other Florida grapefruit. It also 
tends to have more tender flesh and out¬ 
side discoloration is more prevelant than 
is the case of other Florida grapefruit. 

Indian River grapefruit commands a 
premium price over other grapefruit in 
fresh market channels. The average on- 


tree return to growers for seedless 
varieties of grapefruit sold in fresh mar¬ 
ket channels during the 1959-60 season 
was $1.82 per box for Indian River fruit 
as compared with $1.05 per box for other 
Florida grapefruit. This same premium 
is not realized when grapefruit is mar¬ 
keted in processing outlets. On-tree re¬ 
turns for both Indian River and other 
Florida grapefruit sold for processing 
during the 1959-60 season averaged $0.88 
per box. Hence, the Indian River grape¬ 
fruit industry has looked to the fresh 
market as its primary market and has 
sold more than two-thirds of its pro¬ 
duction in fresh fruit channels. 

Production of grapefruit in the Indian 
River District constitutes less than 25 
percent of the total production of grape¬ 
fruit in Florida. However, approxi¬ 
mately 35 percent of the fresh market 
shipments of all Florida grapefruit are 
from the Indian River District. About 
45 percent of the interstate shipments 
of Indian River grapefruit are sold at the 
terminal market auctions and such sales 
constitute more than 80 percent of all 
sales of Florida grapefruit by means of 
these auctions. 

The marketing season for Indian River 
grapefruit usually begins in late Sep¬ 
tember or early October. Fresh fruit 
shipments are relatively light for the 
first 3 or 4 weeks. In November, weekly 
shipments build up to more than 100,000 
boxes and continue to increase each week 
until the Christmas holiday when there 
is a short period of little market activity. 
Following this period, demand usually 
is good as markets replenish stocks and 
grapefruit reaches its peak of flavor. 
During the 14- or 15-week period begin¬ 
ning in mid-January and extending late 
into April the heaviest shipments occur. 
During this period, all of the crop is 
mature and is capable of being shipped. 
Producers are anxious to harvest their 
grapefruit in order to avoid deterioration 
in grade and loss of fruit from winds 
or other factors. Returns to producers 
for grapefruit sold for processing gen¬ 
erally are lower than those received from 
sales in fresh fruit channels. Producers 
therefore exert strong pressures upon 
handlers to ship their fruit to fresh mar¬ 
kets as soon as possible. 

Late in January, handlers of Indian 
River grapefruit normally complete the 
marketing of the early and midseason 
orange crops available to them and the 
late maturing Valencia oranges have not 
reached the maturity or quality to begin 
the harvesting of the crop. As a conse¬ 
quence, handlers have picking crews 
which have been harvesting oranges but 
now cannot be kept busy unless they are 
assigned to harvesting grapefruit. Sim¬ 
ilarly, additional facilities which were 
being used to pack oranges are now 
available for the packing of grapefruit. 

These factors, together with the re¬ 
curring adverse winter weather in the 
northern markets which slows the move¬ 
ment of grapefruit into consumption, 
results in shipments of Indian Rivei 
grapefruit in excess of the requirements 
of the then current market demand. 

When supplies of Indian River 
fruit are offered for sale in quantities 
exceeding the requirements of the the 
current demand, the prices oi sue 
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grapefruit tend to become more directly 
competitive with other grapefruit grown 
in Florida and other States. Because 
of the higher costs incident to the prepa¬ 
ration of land for growing grapefruit in 
the Indian River District and to the re¬ 
quired practices in the cultivation and 
control of insects in established groves, 
such price levels are substantially below 
that at which Indian River grapefruit 
can be profitably marketed. 

The authority to limit shipments of 
Indian River grapefruit to fresh markets 
each week under a marketing order pro¬ 
vides a means to adjust the quantity of 
fruit shipped to that required in such 
marketing channels. In addition, such 
regulations under a marketing order 
would make readily available informa¬ 
tion on the quantity of grapefruit to be 
shipped during a particular week and 
market receivers would be provided the 
basis for maintaining their commercial 
operations in the light of information 
concerning the rate at which supplies 
will be available to them. Such condi¬ 
tions would tend to provide more orderly 
marketing conditions for grapfruit than 
exist in the absence of some program 
providing restraint of the volume of 
grapefruit shipped. Individual handlers 
cannot successfully bring about such 
conditions by reducing shipments as 
other handlers can nullify such action 
by increasing their shipments. 

It is concluded, therefore, that a mar¬ 
keting order is needed to establish orderly 
marketing conditions for Indian River 
grapefruit by providing a means of limit¬ 
ing the quantity of such grapefruit that 
can be shipped in fresh market channels. 
(2) Indian River grapefruit is distrib- 
I uted widely within the United States and 
is exported to Canada and other foreign 
countries. For many years, the industry 
marketed nearly all its grapefruit 
through the terminal market auctions. 
Ten years ago, more than 85 percent of 
all interstate shipments of Indian River 
grapefruit were marketed in this man¬ 
ner. However as the volume of produc¬ 
tion increased, it became necessary to 
expand the market area. Handlers es¬ 
tablished sales departments within their 
organizations and more than half of all 
sales of Indian River grapefruit are now 
made by handlers’ own sales personnel. 

Markets within the State of Florida 
are important outlets for Indian River 
grapefruit. Over 7 percent of the fresh 
j ^ les °f such grapefruit during the 
1959-60 season were to intrastate mar- 
| sets—nearly double that of a few years 
j * g0 - However, it is known that a por- 
| w°n of the grapefruit so marketed by 
I j! an( ilers is later transshipped to des- 
unatious outside the State. There are 
wholesalers and chainstore warehouses 
m Jacksonville and in west Florida which 
rvice retail outlets in Georgia and Ala- 
ama. Also, it is common practice for 
nickers to assemble mixed loads of pro¬ 
in tvl’ mcluding In dian River grapefruit, 
kPt 6 J ^ ckson ville and west Florida mar¬ 
tini- tran sport these loads to des- 
tions in the Southeastern States. 

frnif 1 ^ handli ng of Indian River grape- 
dirAof 1 ^ L lesh market channels exerts a 
of J, * nfluenc e upon all other handling 
th P gra Pefruit in fresh form. It is 
Primary objective of all handlers of 
No. 227— pt. i-6 


Indian River grapefruit to obtain the 
highest possible return for the grapefruit 
they have for sale. Markets within the 
State of Florida provide opportunities to 
dispose of fresh grapefruit the same as 
markets within any other State. When¬ 
ever the price of grapefruit in one mar¬ 
ket, whether within the State or outside 
thereof, is higher than that in other 
markets, supplies tend to be diverted to 
the market having the highest price. 

Should the volume of interstate ship¬ 
ments of Indian River grapefruit be 
limited while shipments within the State 
are unrestricted, shipments of grapefruit 
to firms located in west Florida markets 
would undoubtedly be increased as the 
opportunity for these firms to widen 
their distribution of grapefruit in the 
Southeastern States would be enhanced. 
Such increased shipments would be 
made, ostensibly, for distribution within 
the State and would be commingled with 
the normal volume of grapefruit shipped 
to such area. Under the circumstances, 
it would be virtually impossible effec¬ 
tively to regulate the volume of interstate 
shipments without also regulating ship¬ 
ments to west Florida markets. 

It is found, therefore, that all han¬ 
dling of Indian River grapefruit is either 
in the current of interstate or foreign 
commerce, or directly burdens, obstructs, 
or affects such commerce. Hence, ex¬ 
cept as hereinafter provided, all han¬ 
dling of grapefruit grown in the Indian 
River District of Florida should be sub¬ 
ject to the authority of the act and of 
the order. 

(3) The term “grapefruit” or “fruit” 
should be defined in the order to identify 
the commodity to be regulated there¬ 
under. Such term, as used in the order 
should include all varieties of the fruit 
classified botanically as citrus grandis, 
Osbeck (commonly called grapefruit) 
grown in the Indian River District. 
Grapefruit are readily identifiable from 
other citrus fruits. The term should 
be limited to the grapefruit grown in 
the Indian River District inasmuch as 
the order is to apply only to such 
grapefruit. 

A definition of the term “Indian River 
District” or “district” should be set 
forth in the order to delineate the pro¬ 
duction area in which the grapefruit to 
be regulated is grown. The boundary of 
such district should be established as 
set forth in the notice of hearing. This 
boundary corresponds with that estab¬ 
lished for the Indian River citrus fruit 
production area by the Florida statutes 
which provide that only citrus fruit 
grown in the prescribed area may be sold 
under the name or brand of Indian River 
Citrus Fruit, and is identical with that 
of Regulation Area II prescribed in Mar¬ 
keting Order No. 33 (7 CFR Part 933). 
Also, the Federal Trade Commission has 
defined the Indian River area in gen¬ 
eral terms and, in certain instances, 
issued orders that Florida citrus fruits 
grown outside such area may not be 
marketed under an Indian River 
designation. 

The boundary line for the Indian River 
District, set forth in the notice of hear¬ 
ing, is a natural one geographically. To 
the east is the Atlantic Ocean and, to 


the other sides are areas of swamps, 
rivers, lakes, and canals. Several miles 
separate the citrus fruit groves of the 
Indian River District from those of other 
citrus producing areas in Florida. 

Handlers within the Indian River Dis¬ 
trict handle grapefruit grown in all parts 
of the district; and this grapefruit is 
commingled in the process of preparing 
the fruit for market. It is concluded 
that, for the purposes of the order, the 
Indian River District, as hereinafter 
defined, is the smallest regional produc¬ 
tion area which is practicable, consist¬ 
ently with carrying out the declared 
policy of the act. 

(4) The term “handler” or “shipper” 
should be defined in the order to identify 
the persons who are subject to regula¬ 
tion under the program. Since it is the 
handling of Indian River grapefruit that 
is regulated, the term should apply to all 
persons who place such grapefruit in 
commerce by performing any of the 
activities within the scope of the term 
“handle” as hereinafter described. In 
other words, any person who is respon¬ 
sible for the sale or transportation of 
Indian River grapefruit, or who in any 
other way directly or indirectly places 
such grapefruit in commerce, should be 
a handler under the order and be re¬ 
quired to carry out such activities in ac¬ 
cordance with the order provisions. 
However, the transportation by r a com¬ 
mon or contract carrier of grapefruit 
owned by another person should not be 
considered as making such carrier a 
“handler” as, in such instances, the 
carrier is performing services for hire 
and is not responsible for the quantity or 
pack of the commodity. Of course, if 
the carrier is the owner of the grape¬ 
fruit being transported, such carrier 
would be the handler the same as any 
other person who may primarily be 
engaged in another business—such as 
producer or retailer—but at times is also 
a handler of grapefruit. 

The term “handle” should be defined 
to identify those activities that it is 
necessary to regulate in order to effectu¬ 
ate the declared policy of the act. Such 
activities include all phases of selling and 
transporting which place Indian River 
grapefruit in the channels of commerce 
between the “Regulation area,” as here¬ 
inafter defined, and any point outside 
thereof in the United States, Canada, or 
Mexico. The handling of such grape¬ 
fruit begins at the time the fruit is 
picked from the trees and includes each 
of the successive selling and transporting 
activities until the fruit reaches its final 
destination. The performance of any 
one or more of these activities, such as 
selling (including consignment and de¬ 
livery), or transporting by any person, 
either directly or through others, should 
constitute handling. In order to effect¬ 
uate the declared policy of the act, each 
such person should be required, except 
as hereinafter indicated, to limit such 
handling of Indian River grapefruit to 
fruit which conforms to the applicable 
requirements of the order. 

It is usual for grapefruit, after picking, 
to be sorted, graded, packed, or other¬ 
wise prepared for market. Such prepa¬ 
ration for market generally is performed 
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at a packinghouse within the Indian 
River District. However, it is the prac¬ 
tice of a few handlers, who have pack¬ 
inghouses located outside the Indian 
River District and within the regulation 
area, to transport limited quantities of 
Indian River grapefruit to such packing¬ 
houses where it is prepared for market. 
The grower, in such instances, properly 
relies on the person preparing the grape¬ 
fruit for market to see that it meets all 
requirements for marketing. Moreover, 
such activities, if performed, are pre¬ 
liminary to placing the fruit in market¬ 
ing channels. It would not be practical, 
and would unnecessarily complicate the 
administration of the order, to require 
persons engaged in the preparation of 
grapefruit for market to meet the re¬ 
quirements of regulations under the 
order at any time except after such 
preparation. Therefore, the movement 
of grapefruit from the grove where 
grown to the place within the regulation 
area where the fruit is to be prepared 
for market, and activity in connection 
with such preparation, should not be 
covered as handling subject to reg¬ 
ulation. 

While some grapefruit is handled for 
consumption within the regulation area, 
most of the transportation of grapefruit 
within such area is from groves to pack¬ 
inghouses and processing plants or from 
packinghouses to destinations outside 
the regulation area. The quantity of 
grapefruit handled for consumption 
within the regulation area is small, in 
relation to the total movement, and the 
difficulties of enforcing regulations for 
fruit so marketed would be great. More¬ 
over, it is not necessary that such han¬ 
dling be regulated in order to accomplish 
the objectives of the program. 

The term “handle” should relate to 
transactions involving only the markets 
in the United States, Canada, and Mex¬ 
ico. Such markets are considered by 
handlers of Indian River grapefruit to 
be one “domestic” market. Methods of 
shipment to these markets ardthe same 
and shipments may readily be diverted 
from one market destination to another 
after the grapefruit leaves the regula¬ 
tion area. This situation does not exist 
in connection with shipments to other— 
the “export”—markets where transpor¬ 
tation is by boat lines and large quan¬ 
tities of grapefruit are usually included 
in each shipment. 

The primary responsibility for deter¬ 
mining whether a particular lot of 
grapefruit conforms to the order re¬ 
quirements should rest with the person 
who places such lot, or causes it to be 
placed, in the current of the regulated 
commerce. In most cases, such person 
will be the one who was responsible for 
packing or otherwise preparing the 
grapefruit for market. However, the 
fact that grapefruit may have been han¬ 
dled contrary to the order requirements 
should not excuse a subsequent handler 
of the fruit from complying with such 
requirements. Each person who han¬ 
dles grapefruit should be responsible 
for seeing that all order requirements 
are met at the time such person handles 
the fruit. 
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As all handling of Indian River grape¬ 
fruit is in interstate or foreign commerce, 
or directly burdens, obstructs, or affects 
such commerce, it is concluded that, ex¬ 
cept as indicated herein and as specifi¬ 
cally exempted by the act and order, all 
such handling should be subject to the 
order and any regulations issued pursu¬ 
ant thereto. 

(5) (a) Certain terms applying to spe¬ 
cific individuals, agencies, legislation, 
concepts, or things are used throughout 
the order. These terms should be defined 
for the purpose of designating specifi¬ 
cally their applicability and establishing 
appropriate limitations on their respec¬ 
tive meanings wherever they are used. 

The definitions of “Secretary” should 
include not only the Secretary of Agri¬ 
culture of the United States, the official 
charged by law with the responsibility 
for programs of this nature, but also, in 
order to recognize the fact that it is 
physically impossible for him to perform 
personally all functions and duties im¬ 
posed upon him by law, any other officer 
or employee of the United States De¬ 
partment of Agriculture who is, or who 
may hereafter be, authorized to act in 
his stead. 

The definition of “act” provides the 
correct legal citations for the statute 
pursuant to which the proposed regula¬ 
tory program is to be operative and 
avoids the need for referring to these 
citations. 

The definition of “person” follows the 
definition of that term as set forth in 
the act, and will insure that it will have 
the same meaning as it has in the act. 

The term “fiscal period” should be 
defined to set forth the period with re¬ 
spect to which financial records of the 
Indian River Grapefruit Committee—the 
agency which will administer the pro¬ 
gram locally—are to be maintained. It 
is desirable to establish the fiscal period 
as a 12-month period beginning on the 
first day of August of each year. Such 
a period would fix the end of one fiscal 
period and the beginning of the next at 
a time of inactivity in the marketing of 
Indian River grapefruit. This would fa¬ 
cilitate fixing the term of office of mem¬ 
bers and alternates to coincide with such 
period as it would allow sufficient time 
prior to the time shipments begin for 
the committee to organize and develop 
information necessary to its functioning 
during the ensuing year, and would still 
insure that a minimum of expense would 
be incurred during a fiscal period prior 
to the time assessment income is avail¬ 
able to defray such expenses. However, 
since the order cannot be effective at the 
beginning of such period, the initial fiscal 
period should begin on the effective date 
of the order. Therefore, it is concluded 
that such term should be defined as here¬ 
inafter set forth. 

A definition of “committee” should be 
incorporated in the order to identify the 
administrative agency established under 
the provisions of the program. Such 
committee is authorized by the act, and 
the definition thereof, as hereinafter set 
forth, is merely to avoid the necessity of 
repeating its full name each time it is 
referred to. 


The term “producer” should be synon¬ 
ymous with “grower” and Should be de¬ 
fined to include any person who is en¬ 
gaged, within the Indian River District, 
in the production of grapefruit for mar¬ 
ket and who has a proprietary interest 
therein. A definition of the term grower 
is necessary for such determinations as 
eligibility to vote for, and to serve as, a 
member or alternate member on the 
Indian River Grapefruit Committee. The 
term should, therefore, be defined as 
hereinafter set forth. 

The term “standard packed box” 
should be defined, as hereinafter set 
forth, to provide a specific unit of meas¬ 
ure for purposes of assessment, volume 
limitations, and handler allotments. 
Indian River grapefruit is packed in a 
number of different containers of vary¬ 
ing sizes and capacities. The common 
unit of measure throughout the industry 
for statistical and other purposes is the 
standard 1% bushel box. Hence, the 
establishment of assessments, regula¬ 
tions, and allotments in terms of a con¬ 
tainer equivalent to 1% bushels will have 
specific meaning to growers, handlers, 
and others within the industry. 

The term “regulation area” should be 
defined so as to include therein all of 
the State of Florida that is south and 
east of the Suwannee River. As indi¬ 
cated heretofore, the movement of 
Indian River grapefruit for consump¬ 
tion within this area is relatively small 
while substantial quantities move within 
this area for processing. Also, a few 
handlers transport grapefruit from the 
Indian River District to packinghouses 
located at other points within this area 
for the purpose of preparing such grape¬ 
fruit for market. It would complicate 
the administration of the order to apply 
regulations to fruit handled for con¬ 
sumption within the area; and it is not 
necessary to do so in order to accomplish 
the purposes of the order. 

It is desirable to fix the boundaries of 
the regulation area so as to coincide with 
established check points employed by the 
State in connection with its regulations 
concerning citrus fruits. A large por¬ 
tion of the shipments of Florida citrus 
(fruits, including Indian River grape¬ 
fruit, are made by truck and there 
has been established so-called road guard 
stations to check truck shipments of 
citrus fruits and other commodities. 
These stations are located near the high¬ 
way crossings of the Suwannee River and 
on the major roads near the Georgia 
border leading out of the State that 
do not cross that river. As all Indian 
River grapefruit marketed in fresh form 
is prepared for market within the regu¬ 
lation area, there is already availabi 
facilities for checking compliance with 
the regulations under °f der ’ 
exclusion of any portion of the s 
other than that west of the Suwannee 
River would increase the nul J\ be ^ nvp 
routes by which grapefruit could m 
by truck from the regulation area 

and would correspondingly increase 

difficulties and expense of effecting co 
pliance with the order provisions. 

The term “central marketing org 
ization” should be defined toMJ 
those organizations which sell I 
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River grapefruit for more than one han¬ 
dler. This term has significance in de¬ 
termining eligibility of persons to serve 
on the administrative committee as a 
grower or handler member. 

(b) It is desirable to establish an 
agency to administer the order locally 
under and pursuant to the act, as an aid 
to the Secretary in carrying out the de¬ 
clared policy of the act. The term “In¬ 
dian River Grapefruit Committee” is a 
proper identification of the agency and 
reflects the character thereof. It should 
be composed of 12 members, of whom 6 
should represent growers am. 6 should 
represent handlers. Alternate members 
should be provided to act in the place and 
stead of the members. Membership and 
representation on the committee should 
reflect the situation existing in the grow¬ 
ing and marketing of Indian River 
grapefruit. Nearly all handlers of such 
grapefruit are also grapefruit growers 
or organizations of growers. Thus any 
committee composed of growers and 
handlers will be closely identified with 
producer interests. A committee having 
one -half of its members who are grow¬ 
ers who are not handlers, employees of 
handlers, or of central marketing or¬ 
ganizations will assure that the handler 
interests of its members will not pre¬ 
dominate. The handler representation 
provided will tend to give balance to the 
committee by providing the handling ex¬ 
perience and marketing information 
necessary to the development of econom¬ 
ically sound regulation of grapefruit 
shipments. One-half of the grower 
members and one-half of the handler 
members, and their respective alternates, 
should be affiliated with cooperative fresh 
fruit marketing organizations and the 
remaining members and their respective 
alternates should not be so affiliated. 
Approximately one-half of the Indian 
River grapefruit crop is marketed by co¬ 
operative marketing organizations and 
such division of the committee member¬ 
ship gives recognition to the institutional 
structure of the industry. 

The term of office of committee mem¬ 
bers and alternates under the proposed 
program should be for one year begin¬ 
ning August 1 and ending the last day 
°^ J uly. The establishment of a term of 
office of one year will provide an orderly 
P f C +vf dure ior . chan £ in & the membership 
oi the committee and give growers and 
handlers an opportunity to express their 
wishes as to those they desire to serve on 
the committee each marketing season. 
. ne ^ errn office will begin sufficiently 
advance of the time shipment of 
grapefruit commences each season to al- 
adequate time for the committee to 
organize and start operating. Since it 
hA “ e that the new committee mem- 
i ir\r\L ^ lay . n °t be appointed immediately 

m^K eXpiration of the term of existing 
members, or that some may fail to qual- 

m^^ medlately ’ Provision should be 
I ? embers to serve on the corn¬ 
er ff Uri u? the por ti° n of the term of 
a-iH ^ ° r wblcb they have been selected 
ces^nrc Ve qual 1 ified > and until their suc- 
selected a ud have qualified, 
on * ™ consecutive term limitation 
as s service on the committee, 

1 einafter provided, is desirable as 


it would encourage more frequent 
changes in committee membership and 
tend to insure that some member’s posi¬ 
tion on the committee would not continue 
indefinitely. 

Nominations for members and alter¬ 
nate members of the committee should 
be made by growers and handlers to 
assist the Secretary in his selection of 
the membership of the committee. The 
nomination of prospective members and 
alternate members at meetings of grow¬ 
ers and handlers, as provided in the 
order, is a practical method of providing 
the Secretary with the names of the 
persons which the industry desires to 
serve on the committee. The Secretary 
should have the benefit of the industry’s 
recommendations in respect to com¬ 
mittee membership, and should select 
persons for the member and alternate 
member positions from such nominations 
or from other qualified persons. 

Nomination meetings for the purpose 
of electing nominees for members of the 
committee, and their alternates, should 
be held not later than July 10 of each 
year. By having such nomination meet¬ 
ings not later than July 10 each year, 
nomination lists can be made available 
to the Secretary prior to the expiration 
of the terms of office of existing 
members. 

As the order obviously cannot become 
effective until after the 1961-62 market¬ 
ing year is underway, the initial nomina¬ 
tion meetings should be held as soon as 
practicable after the effective date of the 
order. 

Nomination meetings and the voting 
for nominees should be conducted in ac¬ 
cordance with such uniform procedures 
as the Secretary may prescribe. Such 
meetings should be conducted by a chair¬ 
man who should announce to all present 
the names of the persons nominated and 
the number of votes cast for each. Fol¬ 
lowing the meeting, the chairman and 
secretary thereof should, within 10 days, 
transmit to the Secretary complete in¬ 
formation concerning the conduct of the 
meeting and the nomination and election 
of nominees. This will assure that the 
meetings are conducted in a uniform and 
fair manner and that the Secretary and 
all persons attending the meeting will 
have complete understanding of the 
proceedings. 

In order that there will be an adminis¬ 
trative committee in existence at all times 
to administer the order at the industry 
level, the Secretary should be authorized 
to select committee members and alter¬ 
nates without regard to nomination if, 
for any reason, nominations are not sub¬ 
mitted to him in conformance with the 
provisions of the order. Such selection 
should, of course, be on the basis of the 
representation provided in the order so 
that the composition of the committee 
will at all times continue as prescribed 
in the order. 

Each person selected by the Secretary 
as a committee member or alternate 
should qualify by filing with the Secre¬ 
tary a written acceptance of his willing¬ 
ness and intention to serve in such ca¬ 
pacity. This requirement is necessary so 
that the Secretary will know whether or 
not the position has been filled. Such 


acceptance should be filed within 10 days 
after the notification of appointment so 
that the composition of the committee 
will not be delayed unduly. 

Provision should be made as set forth 
in the order for the filling of any va¬ 
cancies on the committee, including se¬ 
lection by the Secretary without regard 
to nominations where such nominations 
are not made as prescribed, in order to 
provide for maintaining a full member¬ 
ship on the committee. 

The order should provide that an al¬ 
ternate member shall serve in the place 
of a member of the committee, in ap¬ 
propriate circumstances, in order to 
help insure full representation at 
meetings. If any committee member 
is sick, or otherwise unable to attend 
a meeting, the alternate member 
should attend and serve for the 
member at such meeting. Also, the al¬ 
ternate should take over the duties of 
the member for whom he is an alternate 
should the member die, be removed from 
office, or be disqualified, and should serve 
in this capacity until a successor to such 
member has been appointed and has 
qualified. So that as large a represen¬ 
tation as possible will be present at 
meetings, the order should provide that 
in the event neither member nor his 
alternate is able to attend a meeting, the 
committee may designate any other al¬ 
ternate member who is not acting as a 
member to serve in such member’s place 
and stead. To the extent practicable, 
such designation should be made so as to 
maintain the composition of the com¬ 
mittee as prescribed in the order. 

The committee should be given those 
specific powers which are set forth in 
section 8c(7) (C) of the act. Such 
powers are necessary to enable an ad¬ 
ministrative agency of this character to 
function. 

The committee’s duties, as set forth in 
the order, are necessary for the dis¬ 
charge of its responsibilities. These 
duties are generally similar to those 
specified for administrative agencies un¬ 
der other programs of this character. 
It is intended that any activities under¬ 
taken by the members of the committee 
will be confined to those which reason¬ 
ably are necessary for the committee to 
carry out its responsibilities as prescribed 
in the program. It should be recognized 
that these specified duties are not neces¬ 
sarily all inclusive, and that it may de¬ 
velop that there are other duties which 
the committee may need to perform. 

At least 8 members of the committee, 
or alternates acting for members, should 
be present at any meeting of the commit¬ 
tee in order for the committee to make 
any decisions; and each decision or 
action of the committee should require 
a minimum of 8 concurring votes. This 
provision will assure that the actions of 
the committee will be considered and 
approved by at least two-thirds of the 
committee. 

It was emphasized at the hearing that 
the volume of shipments of Indian River 
grapefruit should not be limited unless 
such restriction was clearly needed. 
Such limitations, if imposed during each 
week throughout the marketing season, 
probably would be detrimental to the 
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long run interests of the Indian River 
grapefruit industry as other producers of 
grapefruit would tend to increase ac¬ 
cordingly their marketings of grapefruit 
in fresh fruit channels. The proponents 
of the order proposed, therefore, that the 
committee be prohibited from consider¬ 
ing or recommending such limitations 
for any week except a week during the 
January-April period of heavy shipments 
unless the full complement of commit¬ 
tee members, or alternates acting for 
members, were in attendance at the 
meeting and concurred in need for regu¬ 
lation. Further, it was proposed that 
the same requirements be applicable to 
recommendations for regulation for any 
week during such period which follows 
three or more weeks of continuous reg¬ 
ulation; and that regulations not be au¬ 
thorized for more than ten weeks of 
such period. Such proposals are believed 
to be reasonable in that regulation prob¬ 
ably is clearly indicated under the cir¬ 
cumstances whenever all members of 
the committee concur in such action, 
and the order should, as hereinafter set 
forth, so provide. 

The order should provide for reim¬ 
bursement of actual out-of-pocket rea¬ 
sonable expenses incurred by members 
and alternates in carrying out assigned 
duties under the order. It would not be 
reasonable to require members or alter¬ 
nates to bear such expenses incurred in 
the interest of all growers and handlers. 

In order for an alternate adequately 
to serve in place of an absent member, 
it may be desirable that he should have 
attended previous meetings along with 
the member, so as to have a full under¬ 
standing of all background discussions 
leading up to action that may be taken 
at the meeting. Also, an alternate may, 
in future years, be selected as a member 
on the committee; and to this extent, 
attendance at meetings by alternate 
members could be helpful. Although 
only committee members, and alter¬ 
nates acting as members, have authority 
to vote on actions taken by the com¬ 
mittee, it is often important for the 
committee to obtain as wide a repre¬ 
sentation as practical of grower and 
handler attitudes toward a proposed 
regulation or other matter. In addi¬ 
tion, as heretofore discussed, certain ac¬ 
tions of the committee require 12 con¬ 
curring votes. If a member should be 
absent from a meeting without any 
prior notification that he would not be 
present, the committee would be pre¬ 
cluded from taking any such action at 
that meeting unless an alternate were 
available to serve in his place. There¬ 
fore, the order should provide that the 
committee, at its discretion, may re¬ 
quest the attendance of alternate mem¬ 
bers at any or all meetings, notwith¬ 
standing the expected or actual presence 
of the respective members, when a situa¬ 
tion so warrants. The same reimburse¬ 
ment of expenses that are available to 
members should be made available also 
to alternate members when they are so 
requested * and attend such meetings as 
alternates. 

(c) The committee should be author¬ 
ized to incur such expenses as the Secre¬ 
tary finds are reasonable and likely to 


be incurred by it for its maintenance 
and functioning and to enable it to exer¬ 
cise its power and perform its duties 
pursuant to the order. The funds to 
cover the expenses of the committee 
should be obtained through the levying 
of assessments on handlers. The act 
specifically authorizes the Secretary to 
approve the incurring of expenses by 
the administrative agency established 
under an order, and requires that each 
order of this nature contain provisions 
requiring handlers to pay, pro rata, the 
necessary expenses. 

As his pro rata share of such expenses, 
each handler who first handles grape¬ 
fruit during a fiscal period should pay 
assessments to the committee, at a rate 
fixed by the Secretary, on all grapefruit 
so handled. In this way, each handler’s 
total payments of assessments during 
a fiscal period would be proportionate 
to the quantity of grapefruit handled by 
each such handler and assessments 
would be levied on the same grapefruit 
only once. 

The committee, should be required to 
prepare a budget at the beginning of 
each fiscal period, and as often as may 
be necessary thereafter, showing esti¬ 
mates of the income and expenditures 
necessary for the administration of the 
order during such period. Each such 
budget should be submitted to the Sec¬ 
retary with an analysis of its compo¬ 
nents. Such budget and report should 
also recommend to the Secretary the 
rate of assessment believed necessary to 
secure the income required for that pe¬ 
riod. The committee, because of its 
knowledge of the prospective crop, will 
be in a good position to ascertain the 
necessary assessment rate and make rec¬ 
ommendations in this regard. 

The rate of assessment to be applicable 
during a fiscal year should be fixed by 
the Secretary on the basis of the recom¬ 
mendation of the committee, or from 
other available information, so as to 
assure such assessments are consistent 
with the act. Such rate should be fixed 
on a fair and equitable unit basis and in 
an amount designed to secure sufficient 
funds to cover the expenses which may 
be incurred during the fiscal period. 

The Secretary should have the author¬ 
ity to increase the assessment rate, at 
any time during the fiscal period or 
thereafter, when necessary to obtain 
sufficient funds to cover the expenses of 
the committee applicable to such period. 
Since the act requires that the adminis¬ 
trative expenses shall be paid by han¬ 
dlers, this is the only source of income 
to meet such expenses. The increased 
assessment rate should be applied to all 
grapefruit handled during the particular 
fiscal period so that the total payments 
by each handler during each fiscal period 
will be proportionate to the total volume 
of grapefruit handled during that period. 
Likewise, should the provisions of the 
order be suspended, during any portion or 
all of a fiscal period, it will be necessary 
to secure funds to cover expenses dur¬ 
ing such period. The committee will 
incur expenses each fiscal period even 
though the order may be inoperative dur¬ 
ing a particular period. To cease incur¬ 
ring any expenses when operations under 


the order were suspended for short peri¬ 
ods would tend to increase rather than 
decrease total expenses as complete liq¬ 
uidation of the committee’s affairs would 
be necessary to eliminate the payment 
of any salaries, rent, or utilities. There¬ 
after, when operations were resumed, it 
would be necessary to hire and train new 
personnel and new quarters would have 
to be obtained and outfitted. Such costs 
probably would exceed the expenses of 
maintaining an office and a minimum 
staff during a period of suspension. 
Moreover, the committee should be in a 
position to resume its functions at any 
time conditions are such that a period 
of suspension of operations should be 
terminated. Since expenses will not 
cease when the order is suspended or in¬ 
operative for a period, authorization 
should be provided to require the pay¬ 
ment of assessments during such periods. 

Funds received by the committee pur¬ 
suant to the levying of assessments 
should be used solely for the purposes of 
the order. The committee should be re¬ 
quired, as a matter of good business prac¬ 
tice, to maintain books and records 
clearly reflecting the true, up-to-date op¬ 
eration of its affairs so that its adminis¬ 
tration could be subject to inspection at 
any time by the Secretary. The commit¬ 
tee should provide the Secretary with 
periodic reports at appropriate times, 
such as at the end of each month and 
each marketing season or at such other 
times as may be necessary, to enable him 
to maintain appropriate supervision and 
control over the committee’s activities 
and operations. Each member and each 
alternate, as well as employees, agents, or 
other persons working for or on behalf 
of the committee, should be required to 
account for all receipts and disburse¬ 
ments, funds, property, and records for 
which they are responsible, should the 
Secretary at any time ask for such an 
accounting. Also, whenever any person 
ceases to be a member or alternate of 
the committee, he should similarly be 
required to account for all funds, prop¬ 
erty, and other committee assets for 
which he is responsible and to deliver 
such funds, property, and other assets 
to the committee. Such person should 
also be required to execute assignments 
and such other instruments which may 
be appropriate to vest in the committee 
the right to all such funds and property 
and all claims vested in such person. 
This is a matter of good business 
practice 

(d) The declared policy of the act is 
to establish and maintain such orderly 
marketing conditions for grapefruit, 
among other commodities, as will tend 
to establish parity prices therefor, and 
be in the public interest. The regula¬ 
tion of Indian River grapefruit ship- 
ments, as authorized in the order, 
provides a means of carrying out such 
policy. . 

In order to facilitate the operation 01 
the program, the committee should eac 
year, and prior to recommending legu- 
lation of grapefruit shipments, P rep f^ 
and adopt a marketing policy f° r ^ 
ensuing marketin gseason. A report 
such policy should be submitted to tne 
Secretary and made available to grow 
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and handlers. The policy so established 
would serve to inform the Secretary and 
persons in the industry, in advance of 
the marketing of the crop, of the com¬ 
mittee’s plans for regulation and the 
basis therefor. Handlers and growers 
could then plan their operations in ac¬ 
cordance therewith. The policy also 
would be useful to the committee and the 
Secretary when specific regulatory ac¬ 
tions are being considered, since it would 
provide basic information necessary to 
the evaluation of such regulation. 

In preparing its marketing policy, the 
committee should give consideration to 
the supply and demand factors, herein¬ 
after set forth in the order, affecting 
marketing conditions for grapefruit, 
since consideration of such factors is 
essential to the development of an 
economically sound and practical mar¬ 
keting policy. 

The committee should be permitted to 
revise its marketing policy so as to give 
appropriate recognition to the latest 
known conditions when changes in such 
conditions since the beginning of the 
season are sufficiently marked to warrant 
modification of the marketing policy pre¬ 
viously adopted. Such action is neces¬ 
sary if the marketing policy is to appro¬ 
priately reflect the probable regulatory 
proposals of the committee and be of 
maximum benefit to all persons con¬ 
cerned. A report of each revised mar¬ 
keting policy should be submitted to the 
Secretary and made available to growers 
and handlers, together with the data 
considered by the committee in making 
the revision. 


The committee should, as the local ad¬ 
ministrative agency under the order, be 
authorized to recommend regulations 
limiting the total quantity of grapefruit 
which may be shipped during weekly 
periods whenever such regulation will 
tend to effectuate the declared policy 
of the act. It is the key to successful 
operation of the order that the com¬ 


mittee should have such responsibility. 
The Secretary should look to the com¬ 
mittee, as the agency reflecting the 
thinking of the industry, for its views 
and recommendations for promoting 
more orderly marketing conditions and 
mcreasing growers’ returns for grape¬ 
fruit. in arriving at its recommenda¬ 
tions for regulation, the committee 
should consider current information 
with respect to the factors affecting mar¬ 
keting conditions for grapefruit. 

The demand for grapefruit varies de¬ 
pending upon the volume of available 
supplies, the quality of such supplies, 
wie availability of competing commodi- 
*nd other factors. It is not pos- 
mie to anticipate precisely the quan¬ 
tities of grapefruit that may be sold 
advantageously during a particular 
eek. Consequently, when conditions 
1 f ^ ,nge so that the then current regu- 
ions do not appear to the committee 
nf Ivf carryin e ou t the declared policy 
th ine JJ; c t> the committees should have 
in , authority to recommend an increase 
^antity of grapefruit which may 
nr f ? anciled during the particular week 
rpcnii 6 ,^ uspen ^d° n or termination of such 
wfrrl l 0ns ’ whichever the situation 
ants. The quantity of grapefruit. 


fixed by a regulation, to be shipped dur¬ 
ing a given week should not be decreased 
as handlers cannot be expected to re¬ 
duce shipping schedules after being no¬ 
tified of the quantities of grapefruit that 
they may individually handle. More¬ 
over, inequities could result if some han¬ 
dlers had already shipped their allot¬ 
ments prior to such a decrease. 

The order should authorize the Sec¬ 
retary, on the basis of committee rec¬ 
ommendations or other available infor¬ 
mation, to fix, or increase, the quantity 
of grapefruit that may be handled dur¬ 
ing a particular week to help growers 
to obtain favorable returns through es¬ 
tablishment of more orderly marketing 
conditions for grapefruit. The Secre¬ 
tary should not be precluded from using 
such information as he may have, and 
which may or may not be available to 
the committee for consideration, in issu¬ 
ing or amending such regulations as may 
be necessary to effectuate the declared 
policy of the act. Also, when he deter¬ 
mines -hat any regulation does not tend 
to effectuate such policy, he should have 
authority to suspend or terminate the 
regulation, in accordance with the re¬ 
quirements of the act. 

The order should provide a method for 
apportioning equitably to handlers the 
total quantity of grapefruit that may be 
shipped under regulation during each 
week such regulations are in effect. The 
evidence of record shows that such equi¬ 
table apportionment can be achieved by 
providing that each handler, who has 
applied for a portion of the quantity 
of grapefruit permitted to be shipped, 
be given an allotment to ship grapefruit 
based on such handler’s past perform¬ 
ance in the handling of grapefruit. 

As indicated heretofore, shipments of 
Indian River grapefruit are relatively 
light during the first month of the mar¬ 
keting season and steadily increase until 
the Christmas holiday period. During 
this time, the volume of handlers’ ship¬ 
ments may vary considerably in relation 
to the volume of grapefruit each has 
available to market because of variations 
in maturity of the grapefruit, trade out¬ 
lets, and other factors. During the 
period beginning with the second week 
in January and ending with the third 
week in April, all grapefruit is mature 
and with the exception of a few handlers 
who are primarily “gift fruit” shippers 
and otherwise handle only an occasional 
lot of grapefruit, all handlers are ship¬ 
ping heavily. It is during this January- 
April period that the bulk of the Indian 
River grapefruit crop is marketed and 
when regulation of the volume of ship¬ 
ments is most likely to be needed. This 
period is, therefore, a representative one 
for establishing the prorate base upon 
which to allocate or prorate to handlers 
their equitable shares of the limited 
quantity of grapefruit that may be 
handled during a particular regulation 
period. 

Production of grapefruit in the Indian 
River District may be materially affected, 
from time to time, by freezing tempera¬ 
tures, high winds, and other hazards. 
Reduction in the marketable portion of 
the crop from such causes may not affect 
all handlers equally. Therefore, the 


prorate base of handlers should be com¬ 
puted by using the average weekly ship¬ 
ments of each such handler during the 
three preceding seasons. This will tend 
to offset the inequities that might occur 
if only the shipments of one year were 
used. 

From time to time, handlers may enter 
the business of handling Indian River 
grapefruit for the first time. Provision 
should be made in the order, there¬ 
fore, so that such new handlers 
could participate in the handling of 
grapefruit during regulation periods. 
The determination of a proper and equi¬ 
table prorate base for a new handler 
should take into consideration prior ship¬ 
ments of grapefruit, if any, during un¬ 
regulated periods, the capacity of the 
handler’s packinghouse facilities, quan¬ 
tity of grapefruit under contract and any 
other factor having a bearing on the 
handler’s expected volume of shipments 
of grapefruit. It was testified that each 
season all persons who handle Florida 
citrus fruits are required by State laws 
to have a valid license and post a bond 
prior to handling such fruit. Such bond 
is in varying amounts directly related 
to the quantity of fruit which the handler 
states he will ship during the season. 
This is one factor which, taken with the 
others set forth in the order, would as¬ 
sist in establishing an appropriate pro¬ 
rate base for a new handler. 

Even though a person may previously 
have handled grapefruit, if he did not 
handle grapefruit in the season preced¬ 
ing that in which the prorate bases of 
handlers are being computed, he should 
be considered a new handler. Any per¬ 
son in such position would undoubtedly 
have disposed of his former handling 
business and would be reentering the 
business of handling grapefruit. Under 
such circumstances, he should be treated 
the same as anyone who had not pre¬ 
viously handled grapefruit. 

The order should provide that each 
handler who desires to handle grapefruit 
during regulated periods should make 
application to the committee for a pro¬ 
rate base and allotments. Such applica¬ 
tion is necessary in order that the com¬ 
mittee will have knowledge of the han¬ 
dlers for whom the prorate bases and 
allotments are to be computed. Each 
such application should be supported by 
such information and substantiated in 
such manner as the committee may re¬ 
quire. In most instances, such informa¬ 
tion probably would include only a certi¬ 
fication as to past shipments of 
grapefruit which can readily be checked 
against records of the Florida State In¬ 
spection Service. However, for some 
handlers located outside the district, it 
may be that such records will not dis¬ 
close the Indian River grapefruit ship¬ 
ments of the handler but only the total 
shipments of all grapefruit. Also, a new 
handler usually would have no record of 
past grapefruit shipments. It is neces¬ 
sary, therefore, that the committee have 
authority to require such information as 
may be necessary in order to assure that 
the allotments computed for individual 
handlers are appropriate. 

The committee should check the ac¬ 
curacy of the information submitted 
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with the application for a prorate base 
and allotments and correct any error, 
omission, or inaccuracy in such infor¬ 
mation; and the person submitting the 
information should be given an oppor¬ 
tunity to discuss with the committee the 
factors considered in making the cor¬ 
rection. Only in this manner can the 
determination of correct allotments to 
individual handlers be assured. 

Whenever volume regulation is likely 
to be recommended by the committee, it 
should compute the prorate base of each 
person who has applied for a prorate base 
and allotments and should notify the 
Secretary and each person of his prorate 
base. Also, if volume regulation is recom¬ 
mended and the Secretary fixes the total 
quantity of grapefruit that may be han¬ 
dled during a particular week, the com¬ 
mittee shall determine the individual 
handler’s allotments. Each such allot¬ 
ment shall be determined by multiply¬ 
ing the total quantity fixed by the Secre¬ 
tary by the percentage which each 
handler’s prorate base is of the aggregate 
of the prorate bases of all handlers. 
Thus a handler’s allotment to ship grape¬ 
fruit during a regulation week will be 
equal in relation to other handlers, sub¬ 
ject to adjustment for new handlers, to 
the relationship between his average 
shipments of grapefruit during the pre¬ 
ceding three marketing seasons in the 
January-April period to those of all 
other handlers. The committee should 
make these computations and provide 
reasonable notice to each such person of 
the allotment so computed for him as 
the committee, by reason of its intimate 
knowledge of the industry, is in the best 
position to perform this function. 

The order should contain provisions 
permitting, to the extent practicable, 
flexibility in handler activities under the 
program regulations. Such flexibility 
can be provided by authorizing the over¬ 
shipment and under shipment of allot¬ 
ments and allotment loans between indi¬ 
vidual handlers. 

During any week that a handler has 
had an allotment computed for him by 
the committee, such handler should be 
permitted to handle, in addition to the 
total allotment available to him, a 
quantity of grapefruit equal to 10 percent 
of such total allotment, or 500 boxes, 
whichever is the greater. Such provision 
would permit a handler to conduct his 
business in an orderly fashion since he 
could fulfill orders or complete carlot 
quantities to the extent of the permitted 
overshipment even though his available 
allotment does not equal such orders. 
This limitation on the amount of over¬ 
shipment allowed is necessary to assure 
that the quantity fixed by the Secretary 
for the particular week is not exceeded 
by more than a reasonable amount. 
Also, any such overshipment by a han¬ 
dler should be deducted from such han¬ 
dler’s allotment for the next succeeding 
week so that shipments by a handler 
under regulation does not exceed his fair 
share. 

Similarly, provision should be made 
to permit a handler who has handled a 
quantity of grapefruit less than the total 
allotment available to him for the partic¬ 
ular week to handle during the following 


week an additional quantity of grape¬ 
fruit equal to such undershipment pro¬ 
vided such undershipment does not ex¬ 
ceed 50 percent of the allotment avail¬ 
able to such handler during the week 
of undershipment. This provision for, 
in effect, carrying forward allotment that 
has not been used is desirable and is 
needed because at times weather or other 
conditions do not permit a handler to 
ship all of his allotment. The limitation 
on the amount of under shipment priv¬ 
ilege allowed is also desirable as it will 
tend to cause handlers to endeavor to 
use their allotments or lend them to 
others. The proponents testified that it 
was as important to assure that approxi¬ 
mately the entire quantity fixed by the 
Secretary would be shipped as it was to 
guard against excessive overshipments 
as, otherwise, shipping opportunity may 
be lost. It was admitted that it was un¬ 
certain at this time what percentage 
of the total undershipments should be 
carried forward and that the correct 
quantity would have to be ascertained 
on the basis of experience. The order 
should, therefore, provide that this per¬ 
centage could be changed by the com¬ 
mittee with the approval of the 
Secretary. 

Provision should be made for the lend¬ 
ing and borrowing of allotment to en¬ 
able handlers who have allotment in 
excess of that which they want to use 
and those who desire to ship more grape¬ 
fruit than their allotment would permit 
to adjust their operations accordingly. 
The committee must, of course, have 
knowledge of all allotment loan trans¬ 
actions so that they can determine 
whether handlers’ shipments of grape¬ 
fruit are in compliance with the order 
provisions. Also, it can serve a useful 
function by assisting handlers in the 
making of allotment loans. Some han¬ 
dlers may at times have allotment in 
excess of the quantity they desire to use 
but do not have knowledge of anyone 
who desires to borrow allotment. At 
the same time, other handlers may want 
to borrow allotment but do not know of 
anyone with allotment available to loan. 
Also, if the unsupervised loaning and 
borrowing of allotment were permitted, 
loan agreements would undoubtedly be 
entered into under which the borrowing 
handler would be unable to repay the 
loan since the allotment he would receive 
the following week would be insufficient 
for such payment. Without committee 
assistance the loaning and borrowing of 
allotment probably would become very 
restricted. The order should, therefore, 
provide that all loan agreements shall 
be subject to the prior approval of the 
committee and each loan agreement 
shall provide for repayment during the 
following week. It is not necessary to 
provide for any later repayment of al¬ 
lotment loans since a subsequent loan 
can be entered into between the parties 
concerned if both agree. Loan trans¬ 
actions consummated by the committee 
should be confirmed by the committee in 
writing to the parties concerned so that 
there will be no question concerning the 
terms of the loan agreement. 

(e) The order should provide for the 
exemption from its provisions of such 


handling of grapefruit which it is not 
necessary to regulate in order to effectu¬ 
ate the declared purposes of the act. 
Insofar as practicable, such exempted 
handling should be stated explicitly in 
the order so that handlers will have 
knowledge of such handling as is not 
subject to the provisions of the program. 

Grapefruit which are handled by par¬ 
cel post, for consumption by charitable 
institutions, for distribution by relief 
agencies, or for commercial processing 
into canned or frozen products or a 
beverage base have little influence on the 
level of prices for grapefruit sold for 
fresh consumption in the domestic 
markets. Hence, grapefruit handled for 
such purposes should be exempted from 
compliance with the regulations issued 
under the order. 

In addition, provision should be made 
to authorize the committee, with the 
approval of the Secretary, to exempt the 
haifcling of grapefruit, in such specified 
small quantities, or types of shipments, 
or shipments made for such specified 
purposes as it is not necessary to regu¬ 
late in order to effectuate the declared 
purposes of the act. Such authorization 
is necessary to enable the exemption of 
such handling as may be found not 
feasible administratively to regulate and 
which does not materially affect market¬ 
ing conditions in commercial channels. 
It would be impractical to set forth 
these exemptions in detail in the order, 
because to do so would destroy the 
flexibility which is necessary to reflect 
conditions affecting the handling of 
grapefruit. Therefore, it should be dis¬ 
cretionary with the committee, subject 
to the approval of the Secretary, 
whether small quantities or types of 
shipments, or shipments made for spec¬ 
ified purposes, should be exempted from 
regulation, inspection, and assessments, 
and the period during which such ex¬ 
emptions should be in effect. 

The allowance of such exemptions may 
be found to result in avenues of escape 
from regulation which, if they are found 
to exist, should be closed. Hence, the 
committee should be authorized to pre¬ 
scribe, with the approval of the Secre¬ 
tary, such rules, regulations, and safe¬ 
guards as are necessary to prevent 
grapefruit handled for any of the ex¬ 
empted purposes from entering into 
regulated channels of trade and thereby 
tend to defeat the objective of the pro¬ 
gram. For example, should it be foiuid 
that a portion of the grapefruit moving 
to commercial processors was being di¬ 
verted to fresh fruit markets, it may be 
necessary for the committee to establis 
procedures to govern the movement o 
fruit for processing even though sucn 
grapefruit do not have to comply wi 
other requirements of the order. Thes 
procedures might include such re( inii - 
ments as filing applications for auth " 
ization to move grapefruit in exe j™ p 
channels and certification by the - 
ceiver that such grapefruit would be 
used only for the purpose indicated, n 
it is found that such requirements aie 
necessary to the effective enforcement 
of the program regulations. . the 

(f) Provision should be made m _ _ 
order requiring all grapefruit h 
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whenever regulations are effective, to be 
inspected by the Federal or Federal- 
State Inspection Service and certified as 
meeting the applicable requirements of 
such regulation. The requirement of 
inspection and certification of all grape¬ 
fruit subject to regulation is needed to 
provide evidence of compliance with the 
regulations in effect. Handlers are fa¬ 
miliar with the Federal and Federal- 
State Inspection Services and with the 
procedures for inspection and certifica¬ 
tion of grapefruit in the production area. 
All grapefruit is required under State 
laws and by Federal Marketing Order 
No. 33 (7 CFR Part 933) to be inspected 
by such service. It was testified by a 
representative of the service that no 
additional cost would accrue by reason 
of the inspection requirement in the 
order as only the one inspection would be 
performed to meet the requirements of 
all such programs. The certification as 
to meeting the requirements of the regu¬ 
lations means that the inspector has ob¬ 
tained a statement from the handler 
that the particular lot of grapefruit in¬ 
spected is covered by allotment. This is 
desirable as it will provide evidence that 
the handler was aware that allotment 
was needed in order to handle such 
grapefruit. 

After the first handler of a lot of 
grapefruit has had such lot inspected 
and certified as meeting the applicable 
regulations, subsequent handlers would 
be permitted to handle such fruit with¬ 
out incurring the expense of another in¬ 
spection. However, should it develop 
that the first handler has not complied 
with such inspection requirements, this 
should not excuse the later handler or 
handlers from complying with the in¬ 
spection and certification requirements. 

(g) The committee should have the 
authority to require that handlers keep 
such records and submit to the commit¬ 
tee such reports and information as may 
be needed to perform such agency’s func¬ 
tions under the order. It is anticipated 
that much of the information needed by 
the committee in order to carryout its 
functions can be obtained from copies of 
shipping manifests. However, prompt 
reports of over and undershipments of 
allotment will be necessary in order for 
the committee to advise the handlers of 
the allotment each has available for use 
during a particular week. Under a pro¬ 
gram of this nature, it would be prac¬ 
tically impossible to anticipate every 
report or kin <* of information 
which the committee may find necessary 
in the conduct of its operations under 
me order. Therefore, the committee 
have the authority to request, 
with the approval of the Secretary, re- 
ports and information, as needed and at 

ucn times and in such manner as may 
be necessary. 

The Secretary should retain the right 
a PPr° v e, change, or rescind any re¬ 
quests by the committee for information 

rpo° r ^ handlers from un¬ 

reasonable requests for reports. 

no ** P rovi <*ed in the order, 

die should be permitted to han- 

Prohib^ e i rUlt ’ the handling of which is 
Prohibited pursuant to the order; and no 


handler should be permitted to handle 
grapefruit except in conformity with the 
order. If the program is to operate ef¬ 
fectively, compliance therewith is essen¬ 
tial; and, hence, no handler should be 
permitted to evade any of its provisions. 
Any such evasion on the part of even one 
handler could be demoralizing to the 
handlers who are in compliance and 
would tend, thereby, to impair the effec¬ 
tive operation of the program. 

(i) The provisions of §§ 1028.67 
through 1028.75, as hereinafter set forth, 
are similar to those which are included 
in other marketing agreements and or¬ 
ders now operating. The provisions of 
§§ 1028.80 through 1028.82, as herein¬ 
after set forth, also are included in other 
marketing agreements now operating. 
All such provisions are incidental to and 
not inconsistent with the act and are 
necessary to effectuate the other provi¬ 
sions of the recommended marketing 
agreement and order and to effectuate 
the declared policy of the act. Testi¬ 
mony at the hearing supports the in¬ 
clusion of each such provision. 

Those provisions which are applicable 
to both the proposed marketing agree¬ 
ment and the proposed order, identified 
by section number and heading, are as 
follows: § 1028.67 Right of the Secre¬ 
tary; § 1028.68 Effective time; § 1028.69 
Termination; § 1028.70 Proceedings after 
termination; § 1028.71 Duration of im¬ 
munities; § 1028.72 Agents; § 1028.73 
Derogation; § 1028.74 Personal liability; 
and § 1028.75 Separability . 

Those provisions which are applicable 
to the proposed marketing agreement 
only, identified by section number and 
heading, are as follows: § 1028.80 Count¬ 
erparts; § 1028.81 Additional parties; and 
§ 1028.82 Order with marketing agree¬ 
ment . 

Rulings on proposed findings and con - 
elusions. September 15, 1961, was set 
by the Presiding Officer at the hearing 
as‘ the latest date by which briefs would 
have to be filed by interested parties with 
respect to facts presented in evidence at 
the hearing and the conclusions which 
should be drawn therefrom. No such 
brief was filed. 

General findings . Upon the basis of 
the evidence introduced at such hearing, 
and the record thereof, it is found that: 

(1) The marketing agreement and or¬ 
der, and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the act; 

(2) The said marketing agreement 
and order regulate the handling of 
grapefruit grown in the Indian River 
District in Florida in same manner as, 
and are applicable only to persons in the 
respective classes of commercial and in¬ 
dustrial activity specified in, a proposed 
marketing agreement and order upon 
which a hearing has been held; 

(3) The said marketing agreement 
and order are limited in their applica¬ 
tion to the smallest regional production 
area which is practicable, consistent 
with carrying out the declared policy of 
the act, and the issuance of several 
orders applicable to subdivisions of the 
production area would not effectively 
carry out the declared policy of the act; 


(4) There are no differences in the 
production and marketing of grapefruit 
grown in the Indian River District in 
Florida which make necessary different 
terms and provisions applicable to dif¬ 
ferent parts of such area; 

(5) All handling of grapefruit grown 
in the Indian River District, as defined 
in said marketing agreement and order, 
is in the current of interstate or foreign 
commerce or directly burdens, obstructs, 
or affects such commerce. 

Recommended marketing agreement 
and order. The following marketing 
agreement and order 1 are recommended 
as the detailed means by which the fore- 
going conclusions may be carried out. 

Definitions 
§ 1028.1 Secretary. 

“Secretary” means the Secretary of 
Agriculture of the United States, or any 
officer or employee of the Department 
to whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated, to act in his 
stead. 

§ 1028.2 Act. 

“Act” means Public Act No. 10, 73d 
Congress (May 12, 1933), as amended 
and as reenacted and amended by the 
Agricultural Marketing Agreement Act 
of 1937, as amended (secs. 1-19, 48 Stat. 
31, as amended; 7 U.S.C. 601-674). 

§ 1028.3 Person. 

“Person” means an individual, part¬ 
nership, corporation, association, or any 
other business unit. 

§ 1028.4 Fruit or grapefruit. 

“Fruit” or “grapefruit” means any or 
all varieties of Citrus grandis, Osbeck, 
grown in the Indian River District. 

§ 1028.5 Producer or grower. 

“Producer” is synonymous with “grow¬ 
er” and means any person who is en¬ 
gaged in the production for market of 
grapefruit in the Indian River District 
and who has a proprietary interest in 
the grapefruit so produced. 

§ 1028.6 Handler or shipper. 

“Handler” is synonymous with “ship¬ 
per” and means any person (except a 
common or contract carrier transporting 
grapefruit for another person) who, as 
owner, agent, or otherwise, handles 
grapefruit in fresh form, or causes grape¬ 
fruit to be handled. 

§ 1028.7 Handle or ship. 

“Handle” or “ship” means to sell or 
transport grapefruit, or in any other way 
to place grapefruit, in the current of 
commerce between the regulation area 
and any point outside thereof in the 
United States, Canada, or Mexico. 

§ 1028.8 Standard packed box. 

“Standard packed box” means a unit 
of measure equivalent to one and three- 
fifths (1%) United States bushels of 
grapefruit, whether in bulk or in any 
container. 


1 The provisions identified with asterisks 
(* * ♦ ) apply only to the proposed marketing 
agreement and not to the proposed order. 
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§ 1028.9 Fiscal period. 

“Fiscal period” means the period of 
time from August 1 of any year until 
July 31 of the following year, both dates 
inclusive: Provided , That the initial fiscal 
period shall begin on the effective date 
of this part. 

§ 1028.10 Committee. 

“Committee” means Indian River 
Grapefruit Committee. 

§ 1028.11 Central marketing organiza¬ 
tion. 

“Central marketing organization” 
means any organization which markets 
grapefruit for more than one handler 
pursuant to a written contract between 
such organization and each such handler. 

§ 1028.12 Regulation area. 

“Regulation area” means that portion 
of the State of Florida which is bounded 
by the Suwannee River,, the Georgia 
border, the Atlantic Ocean, and the 
Gulf of Mexico. 

§ 1028.13 Indian River District or dis¬ 
trict. 

“Indian River District” or “district” 
means that part of the State of Florida 
particularly described as follows: Be¬ 
ginning at a point on the shore of the 
Atlantic Ocean where the line between 
Flagler and Volusia Counties intersects 
said shore, thence follow the line be¬ 
tween said two counties to the southwest 
comer of Section 23, Township 14 South, 
Range 31 East; thence continue south 
to the southwest corner of Section 35, 
Township 14 South, Range 31, East; 
thence east to the northwest corner of 
Township 18 South, Range 32 East; 
thence south to the southwest corner of 
Township 17 South, Range 32 East; 
thence east to the northwest corner of 
Township 18 South, Range 33 East, 
thence south to the St. Johns River; 
thence along the main channel of the 
St. Johns River and through Lake Har¬ 
ney, Lake Poinsett, Lake Winder, Lake 
Washington, Sawgrass Lake, and Lake 
Helen Blazes to the range line between 
Ranges 35 East and 36 East; thence 
south to the south line of Brevard 
County; thence east to the line between 
Ranges 36 East and 37 East; thence 
south to the southwest corner of St. 
Lucie County; thence east to the line 
between Ranges 39 East and 40 East; 
thence south to the south line of Martin 
County; thence east to the line between 
Ranges 40 East and 41 East; thence 
south to the West Palm Beach Canal 
(also known as the Okeechobee Canal) ; 
thence follow said canal eastward to the 
mouth thereof; thence east to the shore 
of the Atlantic Ocean; thence northerly 
along the shore of the Atlantic Ocean 
to the point of beginning. 

Administrative Body 

§ 1028.20 Establishment and member¬ 
ship. 

There is hereby established an Indian 
River Grapefruit Committee consisting 
of twelve members, each of whom shall 
have an alternate who shall be nomi¬ 
nated and selected in the same manner, 
and who shall have the same qualifica¬ 


tions, as the member for whom each is 
an alternate. Six of the members and 
their respective alternates shall be grow¬ 
ers who shall not be handlers, or em¬ 
ployees of handlers, or employees of 
central marketing organizations. Six of 
the members and their respective alter¬ 
nates shall be handlers, or employees of 
handlers, or employees of central mar¬ 
keting organizations. 

§ 1028.21 Term of office. 

The term of office of members and 
alternate members shall begin on the 
first day of August and continue for one 
year. Members and alternate members 
shall serve in such capacities for the 
portion of the term of office for which 
they are selected and have qualified and 
until their successors are selected and 
have qualified. The consecutive terms 
of office of a member shall be limited to 
three terms. The terms of office of alter¬ 
nate members shall not be so limited. 

§ 1028.22 Nomination of grower mem¬ 
bers for the Indian River Grapefruit 
Committee. 

(a) The Secretary shall give public 
notice of a meeting or meetings of pro¬ 
ducers to be held not later than July 10th 
of each year, for the purpose of making 
nominations for grower members and 
alternate members of the committee: 
Provided , That the initial nomination 
meeting or meetings shall be held as soon 
as practicable following the effective date 
of this part. 

(b) The Secretary shall prescribe uni¬ 
form rules to govern such meeting or 
meetings and the balloting thereat. The 
chairman of each meeting shall pub¬ 
licly announce at such meeting the 
names of the persons nominated and 
the total number of votes cast for each, 
and the chairman and secretary of 
each such meeting shall transmit to 
the Secretary their certificate as to the 
number of votes so cast, the names of 
the persons nominated, and such other 
information as the Secretary may re¬ 
quest. All nominations shall be sub¬ 
mitted to the Secretary on or before the 
20th day of July, except that the nomi¬ 
nation made for membership on the ini¬ 
tial committee shall be so submitted 
within 10 days after the close of the 
nomination meetings. 

§ 1028.23 Selection of grower members 
of the Indian River Grapefruit Com¬ 
mittee. 

* 

From the nominations made pursuant 
to § 1028.22, or from other qualified per¬ 
sons, the Secretary shall select six mem¬ 
bers and six alternate members of the 
committee. Three such members and 
their alternates shall be affiliated with 
bona fide cooperative fresh fruit market¬ 
ing organizations, and three such mem¬ 
bers and their alternates shall not be so 
affiliated. 

§ 1028.24 Nomination of handler mem¬ 
bers for the Indian River Grapefruit 
Committee. 

(a) The Secretary shall give public no¬ 
tice of meetings of handlers to be held 
not later than July 10th of each year, for 
the purpose of making nominations for 
handler members and alternate members 


of the committee: Provided That the 
initial nomination meetings shall be held 
as soon as practicable following the ef¬ 
fective date of this part. Separate 
meetings shall be held for bona fide coop¬ 
erative marketing organizations and for 
other handlers. 

(b) The Secretary shall prescribe 
uniform rules to govern such meetings 
and the balloting thereat. In voting for 
nominees each handler shall be entitled 
to cast but one vote, which shall be 
weighted by the volume of fruit shipped 
by such handler during the then current 
fiscal period: Provided , That each such 
vote cast at the meetings to nominate 
the initial members and alternate mem¬ 
bers shall be weighted by the volume of 
fruit handled by such handler during the 
preceding fiscal period. The chairman 
of each meeting shall publicly announce 
at such meeting the names of the per¬ 
sons nominated and the total number of 
votes cast for each, and the chairman 
and secretary of each such meeting shall 
transmit to the Secretary their certifi¬ 
cate as to the number of votes so cast, 
the names of the persons nominated, and 
such other information as the Secretary 
may request. All nominations shall be 
submitted to the Secretary on or before 
the 20th day of July, except that the 
nominations made for membership on 
the initial committee shall be so sub¬ 
mitted within 10 days after the close of 
the nomination meetings. 

§ 1028.25 Selection of handler mem¬ 
bers of the Indian River Grapefruit 
Committee. 

From the nominations made pursuant 
to § 1028.24, pr from other qualified per¬ 
sons, the Secretary shall select six mem¬ 
bers and six alternate members of the 
committee. Three such members and 
their alternates shall be affiliated with 
bona fide cooperative fresh fruit market¬ 
ing organizations, and three such mem¬ 
bers and their alternates shall not be 
so affiliated. 


§ 1028.26 Failure to nominate. 

In the event nominations for a mem¬ 
ber or an alternate member of the com¬ 
mittee are not made pursuant to the 
provisions of § 1028.22 or § 1028.24 the 
Secretary may select such member or 
alternate member without regard to 
nominations. 

§ 1028.27 Acceptance of membership. 

Any person selected by the Secretary 
as a member or alternate member of the 
committee shall qualify by filing a writ¬ 
ten acceptance with the Secretary within 
10 days after being notified of such 
selection. 


| 1028.28 Inability of members to serve. 

(a) An alternate for a member of the 

ommittee shall act in the place ana 
tead of such member (1) in his absence, 
>r (2) in the event of his removal, resig- 
lation, disqualification, or death, ana 
mtil a successor for his unexpired tei 
las been selected. , 

(b) In the event of the death, removal, 
esignation, or disqualification oi « y 
lerson selected by the Secretary a 
aember or an alternate member of 
nmmit.t.pp a. successor for the unexp 
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term of such person shall be selected by 
the Secretary. Such selection may be 
made without regard to the provisions of 
this subpart as to nominations. 

§ 1028.29 Powers of the Indian River 
Grapefruit Committee. 

The committee, in addition to the 
power to administer the terms and pro¬ 
visions of this subpart, as herein specifi¬ 
cally provided, shall have power (a) to 
make, only to the extent specifically per¬ 
mitted by the provisions contained in 
this subpart, administrative rules and 
regulations; (b) to receive, investigate 
and report to the Secretary complaints 
of violations of this subpart; and (c) to 
recommend to the Secretary amend¬ 
ments to this subpart. 

§ 1028.30 Duties of the Indian River 
Grapefruit Committee. 


It shall be the duty of the committee: 

(a) To select a chairman from its 
membership, and to select such other of¬ 
ficers and adopt such rules and regula¬ 
tions for the conduct of its business as 
it may deem advisable; 

(b) To keep minutes, books, and rec¬ 
ords which will clearly reflect all of its 
acts and transactions, which minutes, 
books, and records shall at all times be 
subject to the examination of the Sec¬ 
retary; 

(c) To act as intermediary between 
the Secretary and producers and 

handlers; 

(d) To furnish the Secretary with 
such available information as he may 

request; 

(e) To appoint such employees as it 
may deem necessary and to determine 
the salaries and define the duties of such 

employees; 

(f) To cause its books to be audited 
by one or more certified or registered 
public accountants at least once for each 
fiscal period, and at such other times as 
it deems necessary or as the Secretary 
may request, and to file with the Secre¬ 
tary copies of all audit reports; 

(g) To prepare and publicly issue a 
nmnthly statement of financial opera¬ 
tions of the committee; and 

(h) To provide an adequate system for 
determining the total crop of grapefruit, 
and to make such determinations, as it 

d f e , m necess ary, or as may be pre- 
uHfwv. by Secr etary, in connection 
tn the administration of this subpart. 

b 1028.31 Compensation and expenses 
ot committee members. 


te members and alternate members 
Pr . m tbe c ®? uni ^tee shall serve without 
ex^ erisatlon but . m ay be reimbursed for 
nec€ssaril y incurred by them in 
attending committee meetings and in 

this subpart! anCe ° f th * ir dUti6S Under 



cept a week during the period beginning 
with and including the second full calen¬ 
dar week in January and ending with 
and including the third full calendar 
week in April, twelve members shall con¬ 
stitute a quorum and twelve concurring 
votes shall be required. The same 
quorum and voting requirements shall 
be necessary to make a recommendation 
for regulation for any week immediately 
following three or more continuous weeks 
of regulation. The requirements of 
this paragraph shall not apply to 
recommendations to amend an existing 
regulation. 

(c) The votes of each member cast 
for or against any recommendations 
made pursuant to this subpart, shall be 
duly recorded. Each member must vote 
in person. 

(d) In the event any member of the 
committee and his alternate are not 
present at any meeting of the committee, 
any alternate for any other member 
selected by a majority of the committee 
present, may serve in the place and 
stead of the absent member and his 
alternate: Provided , That, to the extent 
practical, the representation provided in 
§§ 1028.23 and 1028.25 shall be main¬ 
tained. 

(e) The committee shall give to the 
Secretary the same notice of meetings 
of the committee as is given to the mem¬ 
bers thereof. 

§ 1028.33 Funds. 

(a) All funds received by the com¬ 
mittee pursuant to the provisions of this 
subpart shall be used solely for the pur¬ 
poses herein specified and shall be ac¬ 
counted for in the manner provided in 
this subpart. 

(b) The Secretary may, at any time, 
require the committee and its members 
to account for all receipts and disburse¬ 
ments. 

(c) Upon the removal or expiration of 
the terms of office of any member of the 
committee, such member shall account 
for all receipts and disbursements and 
deliver all property and funds, together 
with all books and records in his pos¬ 
session, to his successor in office, and 
shall execute such assignments and other 
instruments as may be necessary or ap¬ 
propriate to vest in such successor full 
title to all of the property, funds, and 
claims vested in such member pursuant 
to this subpart. 

Expenses and Assessments 
§ 1028.40 Expenses. 

The committee is authorized to incur 
such expenses as the Secretary finds are 
reasonable and necessary to carry out the 
functions of the committee under this 
subpart during each fiscal period. The 
funds to cover such expenses shall be 
acquired by the levying of assessments 
upon handlers as provided in § 1028.41. 

§ 1028.41 Assessments. 

(a) Each handler who first handles 
fruit shall pay to the committee, upon 
demand, such handler’s pro rata share 
of the expenses which the Secretary 
finds will be incurred by such committee 
for its maintenance and functioning 
during each fiscal period. Each such 


handler’s share of such expenses shall 
be that proportion thereof which the 
total quantity of fruit shipped by such 
handler as the first handler thereof 
during the applicable fiscal period is of 
the total quantity of fruit so shipped by 
all handlers during the same fiscal pe¬ 
riod. The Secretary shall fix the rate 
of assessment per standard packed box 
of fruit to be paid by each such handler. 
The payment 6f assessments for the 
maintenance and functioning of the 
committee may be required under this 
part throughout the period it is in effect 
irrespective of whether particular pro¬ 
visions thereof are suspended or become 
inoperative. 

(b) At any time during or after the 
fiscal period, the Secretary may increase 
the rate of assessment so that the sum of 
money collected pursuant to the provi¬ 
sions of this section shall be adequate to 
cover the said expenses. Such increase 
shall be applicable to all fruit shipped 
during the given fiscal period. In order 
to provide funds to carry out the func¬ 
tions of the committee, handlers may 
make advance payment of assessments. 

§ 1028.42 Handler’s accounts. 

If, at the end of a fiscal period, it shall 
be determined that assessments collected 
are in excess of expenses incurred, each 
handler entitled to a proportionate re¬ 
fund shall be credited with such refund 
against the operations of the following 
fiscal period unless he demands payment 
of the sum due him, in which case such 
sum shall be paid to him. 

Regulation 

§ 1028.45 Marketing policy. 

(a) Prior to the first recommendation 
for regulation during any marketing sea¬ 
son, the committee shall submit to the 
Secretary its marketing policy for such 
season. Such marketing policy shall 
contain the following information: (1) 
The estimated available crop of grape¬ 
fruit in the district, including estimated 
quality; (2) the estimated utilization of 
the crop that will be marketed in domes¬ 
tic, export, and byproduct channels, 
together with quantities otherwise to be 
disposed of; (3) a schedule of estimated 
weekly shipments of grapefruit during 
the ensuing season; (4) the available 
supplies of competitive deciduous fruits 
in all producing areas of the United 
States; (5) level and trend in consumer 
income; (6) estimated supplies of com¬ 
petitive citrus commodities; and (7) any 
other pertinent factors bearing on the 
marketing of grapefruit. In the event 
that it becomes advisable substantially 
to modify such marketing policy, the 
committee shall submit to the Secretary 
a revised marketing policy. 

(b) All meetings of the committee 
held for the purpose of formulating such 
marketing policies shall be open to grow¬ 
ers and handlers. 

(c) The commitee shall transmit a 
copy of each marketing policy report or 
revision thereof to the Secretary and to 
each grower and handler who files a 
request therefor. Copies of all such 
reports shall be maintained in the office 
of the committee where they shall be 
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available for examination by growers 
and handlers. 

§ 1028.46 Recommendations for vol¬ 
ume regulation. 

(a) The committee may, during any 
week, recommend to the Secretary the 
total quantity of grapefruit which it 
deems advisable to be handled during the 
next succeeding week: Provided, That 
such regulations shall not be recom¬ 
mended during the period beginning with 
and including the second full calendar 
week in January and ending with and in¬ 
cluding the third full calendar week in 
April after regulations during such pe¬ 
riod have limited the volume of grape¬ 
fruit handled during 10 weeks. 

(b) In making its recommendations, 
the committee shall give due considera¬ 
tion to the following factors: (1) Market 
prices for grapefruit; (2) supply of 
grapefruit on track at, and en route to, 
the principal markets; (3) supply, ma¬ 
turity, and condition of grapefruit in the 
production area; (4) market prices and 
supplies of citrus fruits from competitive 
producing areas, and supplies of other 
competitive fruits; (5) trend and level 
in consumer income; and (6) other rel¬ 
evant factors. 

(c) At any time during a week for 
which the Secretary, pursuant to § 1028.- 
47, has fixed the quantity of grapefruit 
which may be handled, the committee 
may recommend to the Secretary that 
such quantity be increased for such week. 
Each such recommendation, together 
with the committee’s reason for such 
recommendation, shall be submitted 
promptly to the Secretary. 

§ 1028.47 Issuance of volume regulation. 

Whenever the Secretary finds, from 
the recommendations and information 
submitted by the committee, or from 
other available information, that to limit 
the quantity of grapefruit which may 
be handled during a specified week will 
tend to effectuate the declared policy of 
the act, he shall fix such quantity: Pro¬ 
vided, That such regulations shall not, in 
the aggregate, limit the volume of grape¬ 
fruit shipments during more than 10 
weeks of the period beginning with and 
including the second full calendar week 
in January and ending with and includ¬ 
ing the third full calendar week in April. 
The quantity so fixed for any week may 
be increased by the Secretary at any 
time during such week. The Secretary 
may upon the recommendation of the 
committee, or upon other available in¬ 
formation, terminate or suspend any 
regulation at any time. 

§ 1028.48 Prorate bases. 

(a) Each person who desires to handle 
grapefruit, shall submit to the commit¬ 
tee, at such time and in such manner as 
may be designated by the committee, 
and upon forms made available by it, a 
written application for a prorate base 
and for allotments as provided in this 
section and § 1028.49. 

(b) Such application shall be sub¬ 
stantiated in such manner and shall be 
supported by such information as the 
committee may require. 

(c) The committee shall determine 
the accuracy of the information sub¬ 


mitted pursuant to this section. When¬ 
ever the committee finds that there is 
an error, omission, or inaccuracy in any 
such information, it shall correct the 
same and shall give the person who sub¬ 
mitted the information a reasonable op¬ 
portunity to discuss with the committee 
the factors considered in making the 
correction. 

(d) Each week during the marketing 
season when volume regulation is likely 
to be recommended, the committee shall 
compute a prorate base for each person 
who has made application in accordance 
with the provisions of this section. Such 
prorate base for each handler shall, 
except as provided in paragraph (e) of 
this section, be the average weekly quan¬ 
tity of grapefruit shipped by him in all of 
the weeks in the period beginning with 
and including the second full calendar 
week in January and ending with and 
including the third full calendar week 
in April during the immediately preced¬ 
ing three marketing seasons. 

(e) If an applicant for a prorate base 
is a new handler, the committee shall 
compute a prorate base based upon his 
prior shipments of grapefruit, if any, 
packinghouse facilities, grapefruit under 
contract, trade outlets, and other factors 
which, in the judgment of the commit¬ 
tee, are relevant and proper to be used 
in arriving at an equitable prorate base 
for such handler. Any person who has 
made no shipments of grapefruit in the 
season immediately preceding the season 
for which prorate bases are established 
shall be considered a new handler. 

§ 1028.49 Allotments. 

Whenever the Secretary has fixed the 
quantity of grapefruit which may be 
handled during any week, the commit¬ 
tee shall calculate the quantity of grape¬ 
fruit which may be handled during such 
week by each person who has applied for 
a prorate base. Such quantity shall be 
the allotment of such person and shall 
be that portion of the total quantity fixed 
by the Secretary which, expressed in 
terms of percent, is equal to the percent¬ 
age that such applicant’s prorate base is 
of the aggregate of the prorate bases of 
all such applicants. The committee shall 
give reasonable notice to each person 
of the allotment computed for him pur¬ 
suant to this section. 

§ 1028.50 Oversliipments. 

During any week for which the Sec¬ 
retary has fixed the total quantity of 
grapefruit which may be handled, any 
person who has received an allotment 
may handle, in addition to the total 
allotment available to him for use dur¬ 
ing such week, an amount of grapefruit 
equivalent to 10 percent of such total 
allotment, or 500 boxes, whichever is 
greater. The quantity of grapefruit so 
handled in excess of the total allotment 
which such person had available for use 
during such week (but not exceeding an 
amount equivalent to the excess ship¬ 
ments permitted under, this section) 
shall be deducted from such person’s 
allotment for the next week. If such 
person’s allotment for such week is in 
an amount less than the excess ship¬ 
ments permitted under this section, the 
remaining quantity shall be deducted 


from succeeding weekly allotment issued 
to such person until such excess has been 
entirely offset: Provided , That at any 
time there is no volume regulation in 
effect it shall be deemed to cancel all 
requirements to undership allotments 
because of previous overshipments pur¬ 
suant to this part. 

§ 1028.51 Undershipments, 

If any person handles during any week 
a quantity of grapefruit, covered by a 
regulation issued pursuant to § 1028.47, 
in an amount less than the total allot¬ 
ment available to him for such week, he 
may handle, during the next succeeding 
week, a quantity of grapefruit, in addi¬ 
tion to that permitted by the allotment 
available to him for such week, equiv¬ 
alent to such undershipment or 50 per¬ 
cent of the allotment issued to him for 
the week during which the undership¬ 
ment was made, whichever is the lesser: 
Provided , That the committee, with the 
approval of the Secretary, may increase 
or decrease such percentage. 

§ 1028.52 Allotment loans. 

(a) A person to whom allotments have 
been issued may lend such allotments 
to other persons to whom allotments 
have also been issued. Each party to 
any such loan agreement shall, prior to 
completion of the agreement, notify the 
committee of the proposed loan and ob¬ 
tain the committee’s approval of the 
agreement. Each such agreement shall 
specify that such loan is to be repaid 
from the borrower’s allotment the next 
succeeding week or, if such borrower’s 
allotment for such week is insufficient 
to repay all of such loan, that he will 
repay the balance of such loan as soon 
thereafter as he has allotment available 
to him. 

(b) The committee may action be¬ 
half of persons desiring to arrange allot¬ 
ment loans. In each case, the com¬ 
mittee shall confirm all such transactions 
immediately after the completion thereof 
by memorandum addressed to the parties 
concerned, which memorandum shall be 
deemed to satisfy the requirements of 
paragraph (a) of this section as to an 
approval of the loan agreement. 

§ 1028.53 Inspection and certification. 

Whenever the handling of grapefruit 
is regulated pursuant to § 1028.47, each 
handler who handles any grapefruit 
shall, prior to the handling of any lot 
of grapefruit, cause such lot to be in¬ 
spected by the Federal or Federal-State 
Inspection Service and certified by it 
as meeting all applicable requirements 
of such regulation: Provided , That sucn 
inspection and certification shall not pe 
required if the particular lot of frui 
previously had been so inspected an 
certified. 

Reports 


1028.60 Reports. 

Upon request of the committee, made 
nth approval of the Secretary, ea 
tandler shall maintain such reqo^dsana 

urnish to the committee, in sdch mai 

ter and at such time as it P r€ ;^ . ’ 
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committee to perform its duties under 
this part. 

Miscellaneous Provisions 


§ 1028.65 Fruit not subject to regulation. 

Except as otherwise provided in this 
section, any person may, without regard 
to the provisions of §§ 1028.47 through 
1028.53 and the regulations issued there¬ 
under, ship grapefruit for the following 
purposes: (a) To a charitable institu¬ 
tion for consumption by such institu¬ 
tion; (b) to a relief agency for distribu¬ 
tion by such agency; (c) to a commercial 
processor for conversion by such proces¬ 
sor into canned or frozen products or 
into a beverage base; (d) by parcel post; 
and (e) in such minimum quantities, 
types of shipments, or for such purposes 
as the committee with the approval of the 
Secretary may specify. No assessment 
shall be levied on fruit so shipped. The 
committee shall, with the approval of 
the Secretary, prescribe such rules, reg¬ 
ulations, or safeguards as it may deem 
necessary to prevent grapefruit handled 
under the provisions of this section from 
entering channels of trade for other than 
the purposes authorized by this section. 
Such rules, regulations, and safeguards 
may include the requirements that han¬ 
dlers shall file applications with the com¬ 
mittee for authorization to handle 
grapefruit pursuant to this section, and 
that such applications be accompanied 
by a certification by the intended pur¬ 
chaser or receiver that the grapefruit 
will not be used for any purpose not au¬ 
thorized by this section. 


§ 1028.66 Compliance. 

Except as provided in this part, no 
person shall handle grapefruit during 
any week in which a regulation issued by 
the Secretary pursuant to § 1028.47 is in 
effect, unless such grapefruit are, or have 
been, handled pursuant to an allotment 
therefor, or unless such person is other¬ 
wise permitted to handle such grapefruit 
under the provisions of this part; and 
no person shall handle grapefruit except 
in conformity with the provisions of this 
part and the regulations issued under 
this part. 


§ 1028.67 Right of the Secretary. 

'Hie members of the committee (in¬ 
cluding successors and alternates), and 
any agents, employees, or representatives 
thereof, shall be subject to removal or 
suspension by the Secretary at any time, 
^ach and every regulation, decision, de¬ 
termination, or other act of the commit- 
^J™ 1 ** su bj ec t to the continuing 
nght of the Secretary to disapprove of 
tne same at any time. Upon such dis¬ 
approval, the disapproved action of the 
committee shall be deemed null and void, 
xcept as to acts done in reliance thereon 
r in compliance therewith prior to such 
disapproval by the Secretary. 

o 1028.68 Effective time. 

cnma 6 ^ ro y isions of this part shall be- 
come effectwe at such time as the Sec- 

to declare above his signature 

this part, and shall continue in force 
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§ 1028.69 Termination. 

(a) The Secretary may at any time 
terminate the provisions of this part 
by giving at least one day’s notice by 
means of a press release or in any other 
manner which he may determine. 

(b) The Secretary shall terminate the 
provisions of this part at the end of any 
fiscal period whenever he finds that such 
termination is favored by a majority 
of producers who, during the preceding 
fiscal period, have been engaged in the 
production for market of fruit: Pro - 
vided, That such majority have, during 
such period, produced for market more 
than 50 percent of the volume of such 
fruit produced for market, but such ter¬ 
mination shall be effective only if an¬ 
nounced on or before July 31 of the then 
current fiscal period. 

(c) The provisions of this part shall, 
in any event, terminate whenever the 
provisions of the act authorizing it 
cease to be in effect. 

§ 1028.70 Proceedings after termination. 

(a) Upon the termination of the pro¬ 
visions of this part, the then functioning 
members of the committee shall continue 
as joint trustees, for the purpose of 
liquidating the affairs of the same com¬ 
mittee, of all the funds and property 
then in the possession of or under con¬ 
trol of such administrative committee, 
including claims for any funds unpaid 
or property not delivered at the time of 
such termination. 

(b) The said trustees (1) shall con¬ 
tinue in such capacity until discharge 
by the Secretary; (2) shall, from time 
to time, account for all receipts and dis¬ 
bursements, or deliver all property.on 
hand, together with all books and records 
of the committee and of the joint trus¬ 
tees, to such person as the Secretary 
may direct; and (3) shall, upon the re¬ 
quest of the Secretary, execute such 
assignments or other instruments neces¬ 
sary or appropriate to vest in such per¬ 
son full title and right to all of the funds, 
property, and claims vested in the com¬ 
mittee, or the joint trustees pursuant to 
this part. 

(c) Any funds collected pursuant to 
§ 1028.41, over and above the amounts 
necessary to meet outstanding obliga¬ 
tions and expenses necessarily incurred 
during the operation of this part and 
during the liquidation period, shall be 
returned to handlers as soon as prac¬ 
ticable after the termination of this part. 
The refund to each handler shall be rep¬ 
resented by the excess of the amount 
paid by him over and above his pro rata 
share of the expenses. 

(d) Any person to whom funds, or 
claims have been transferred or delivered 
by the committee, or its members, pur¬ 
suant to this section, shall be subject 
to the same obligations imposed upon the 
members of said committee and upon the 
said joint trustees. 

§ 1028.71 Duration of immunities. 

The benefits, privileges, and immuni¬ 
ties conferred upon any person by virtue 
of this part shall cease upon its termina¬ 
tion, except with respect to acts done 
under and during the existence of this 
part. 


§ 1028.72 Agents. 

The Secretary may, by designation in 
writing, name any person, including any 
officer or employee of the Government, 
or name any bureau or division in the 
United States Department of Agricul¬ 
ture, to act as his agent or representative 
in connection with any of the provisions 
of this part. 

§ 1028.73 Derogation. 

Nothing contained in this part is, or 
shall be construed to be in derogation 
or in modification of the rights of the 
Secretary or of the United States (a) to 
exercise any powers granted by the act 
or otherwise, or (b) in accordance with 
such powers, to act in the premises 
whenever such action is deemed advis¬ 
able. 

§ 1028.74 Personal liability. 

No member or alternate of the com¬ 
mittee, nor any employee or agent 
thereof, shall be held personally respon¬ 
sible, either individually or jointly with 
others, in any way whatsoever, to any 
handler or to any other person for errors 
in judgment, mistakes, or other acts, 
either of commission or omission, as 
such member, alternate, or employee, 
except for acts of dishonesty. 

§ 1028.75 Separability. 

If any provision of this part is de¬ 
clared invalid, or the applicability 
thereof to any person, circumstance, or 
thing is held invalid, the validity of the 
remainder of this part or the applica¬ 
bility thereof to any other person, cir¬ 
cumstance, or thing shall not be affected 
thereby. 

§ 1028.80 Counterparts. 

This agreement may be executed in 
multiple counterparts and, when one 
counterpart is signed by the Secretary, 
all such counterparts shall constitute, 
when taken together, one and the same 
instrument as if all signatures were con¬ 
tained in one original. * * * 

§ 1028.81 Additional parties. 

After the effective date hereof, any 
handler may become a party to this 
agreement if a counterpart is executed 
by him and delivered to the Secretary. 
This agreement shall take effect as to 
such contracting party at the time such 
counterpart is delivered to the Secretary, 
and the benefits, privileges, and immu¬ 
nities conferred by this agreement shall 
then be effective as to such new contract¬ 
ing party. * * * 

§ 1028.82 Order with marketing agree¬ 
ment. 

Each signatory handler hereby re¬ 
quests the Secretary to issue, pursuant 
to the act, an order providing for regu¬ 
lating the handling of grapefruit in the 
same manner as is provided for in this 
agreement. * * * 

James T. Ralph, 
Assistant Secretary. 

November 20, 1961. 

[F.R. Doc. 61-11171; Filed, Nov. 24, 1961; 

8:47 a.m.] 
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Agricultural Stabilization and 
Conservation Service 

[ 7 CFR Part 975 ] 

[Docket No. AO-179-A21] 

MILK IN NORTHEASTERN OHIO 
MARKETING AREA 

Decision on Proposed Amendments to 

Tentative Marketing Agreement 

and to Order 

Pursuant to the provisions of the Ag¬ 
ricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and the applicable rules of practice and 
procedure governing the formulation of 
marketing agreements and marketing 
orders (7 CFR Part 900), a public hear¬ 
ing was held at Cleveland, Ohio, on June 
13-15, 1961, pursuant to notice thereof 
issued on May 16, 1961 (26 F.R. 4370). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Assistant Secretary of Agri¬ 
culture on September 22, 1961 (26 F.R. 
9084; F.R. Doc. 61-9259) filed with the 
Hearing Clerk, United States Depart¬ 
ment of Agriculture, his recommended 
decision containing notice of the oppor¬ 
tunity to file written exceptions thereto. 

The material issues on the record of 
the hearing relate to: 

1. Expanding the marketing area; 

2. Revising pool plant requirements; 

3. The classification of certain milk 
products and the method of accounting 
for nonfat solids added to or contained 
in “fortified” and/or “dietary” milk 
products; 

4. Allocating transfers of fluid milk 
products to nonpool plants; 

5. The method of determining mini¬ 
mum prices; the use of a “Louisville 
plan” in distribution of returns to pro¬ 
ducers ; and the pricing of producer milk 
f.o.b. the farm; and 

6. Revising the rate of location ad¬ 
justments to handlers and producers and 
the addition of Ashtabula as a basing 
point. 

Findings and conclusions. The fol¬ 
lowing findings and conclusions on the 
material issues are based on evidence 
presented at the hearing and the record 
thereof: 

1. The marketing area should not be 
enlarged. 

Expansion of the marketing area to 
include all of Tuscarawas County, Ohio, 
and the cities of Coshocton in Coshocton 
County and Wooster in Wayne County, 
Ohio, is not warranted on the basis of 
this record. 

No evidence was offered in support of 
the proposal to include the city of Co¬ 
shocton in Coshocton County. There¬ 
fore, no action is taken on this proposal. 

Proponents failed to show the need to 
add the city of Wooster in Wayne Coun¬ 
ty and the county of Tuscarawas to the 
marketing area. The evidence with re¬ 
spect to disorderly marketing was in¬ 
conclusive. It was alleged that unregu¬ 
lated handlers bought milk from dairy 
farmers at the blend price paid by regu¬ 
lated handlers rather than on a clas¬ 
sified basis. The evidence did not show, 
however, that unregulated handlers 


thereby purchase milk for Class I use at 
a lesser price than regulated handlers 
since it was shown that at least some 
unregulated plants utilized large 
amounts of milk purchased from dairy 
farmers for manufacturing purposes. 

It is impossible from the evidence 
available to demonstrate that regulated 
handlers are placed at a competitive dis¬ 
advantage in the proposed area because 
of the buying practices of unregulated 
handlers. The distribution of fluid milk 
products on routes by regulated handlers 
in the area proposed to be added has 
continued to expand for some time past. 
Although sales in the city of Wooster and 
Tuscarawas County by regulated handler 
are increasing, unregulated handlers 
continue to distribute more than half 
of the fluid milk products disposed of 
there. 

Dairy farmers delivering to the plants 
of unregulated handlers are not mem¬ 
bers of any of the cooperative associa¬ 
tions now qualified under the order. 
These dairy farmers did, however, voice 
their opposition, both individually and 
through the bargaining cooperative as¬ 
sociation which represents a number of 
them, to the expansion of the marketing 
area. No dairy farmer supplying milk 
to the unregulated plants appeared in 
support of the proposed expansion. It 
is concluded that the evidence is not 
persuasive of the existence of disorderly 
marketing conditions in the area pro¬ 
posed and the marketing area, therefore, 
should not be expanded on the basis of 
this record. 

2. No change should be made in the 
requirements that a supply plant must 
meet to obtain pool status. The stand¬ 
ards with respect to surplus disposal 
plants operated by cooperative associa¬ 
tions whose member milk is delivered 
to distributing plants, however, should be 
modified. 

The present order requires that to 
maintain pool status a supply plant must 
ship to distributing plants an amount 
equal to 30 percent or more of its re¬ 
ceipts from dairy farmers during the 
current month or during any period of 
consecutive months ending with the 
current month. It was proposed that 
the provision be changed to require a 
shipment of at least 30 percent of such 
receipts during each month. The need 
for more stringent performance stand¬ 
ards on the part of supply plants was 
not demonstrated. It is not clear from 
the evidence what supply plants, if any, 
would be affected or what effect such a 
change would have on the existing 
supply. Moreover, the present provision 
has not caused unstable marketing con¬ 
ditions. For these reasons there is no 
need to modify the present performance 
standards for supply plants. 

It was proposed that a plant operated 
by a cooperative association be pooled 
if, during the immediately preceding six- 
month period, one-half of its member 
producers’ milk had been delivered to 
the pool plants of other handlers instead 
of two-thirds as presently required. The 
order now provides that a plant operated 
by a cooperative association which han¬ 
dles excess supplies for the market under 
certain specified conditions shall remain 
as a pool plant even though it does not 


meet the requirements fixed for a supply 
plant. The primary function of a stand¬ 
by plant operated by a cooperative as¬ 
sociation is to balance the supply of milk 
at the distributing plants by supplying 
milk to these plants when it is needed for 
fluid use and by handling the milk pro¬ 
duced in excess of the market’s require¬ 
ments during the flush production season 
and on weekends. 

It is necessary to establish standards 
for such plants which will require their 
continuing to function as sources of sup¬ 
ply for the market while insuring that 
the member producers of such associa¬ 
tion may maintain their status as pro¬ 
ducers under the order when their milk 
is received at a standby plant during 
periods of flush production. 

Cooperative associations handle most 
of the market’s reserve supply. It has 
been the general practice of the coopera¬ 
tive associations to direct to the distrib¬ 
uting plants as much milk as was needed 
for the fluid uses of the market and to 
divert the remainder to surplus milk 
processing plants. Most of the milk pro¬ 
duced for the market in excess of the 
fluid requirements is handled by coopera¬ 
tive associations. 

The shift to bulk tanks has caused a 
considerable dislocation of producers in 
some portions of the marketing area. 
Many plants have discontinued the re¬ 
ceipt of milk in cans. This has deprived 
many nearby producers of their normal 
outlet for milk. The burden of handling 
this milk which has lost its market has 
fallen on the cooperative associations 
who receive it in their plants and either 
deliver it to handlers in bulk or dispose of 
it in manufactured dairy products. Dur¬ 
ing this period of readjustment and 
changing procurement practices, pro¬ 
ducers whose milk is delivered to the 
plants of cooperative associations should 
not lose their right to participate in the 
marketwide pool. 

Under current marketing conditions, 
therefore, requirements of qualification 
of a standby plant operated by a coopera* 
tive association should be modified to re¬ 
quire that during the preceding six- 
month period, one-half rather than 
two-thirds of the producer milk of the 
association, exclusive of that delivered 
to other supply plants but including 
amounts transferred to distributing 
plants, be received at the pool distrib¬ 
uting plants of other handlers. 

3. The classification provisions should 
be revised to specifically include “dietary 
milk products” in Class I and milk shake 
mixes in Class III. It should be provided 
further that fluid milk products which 
are fortified by the addition of nonfat 
solids shall be Class I to the 
the actual volume of the finished 
product, while the skim milk equivalent 
of the added solids shall be classified as 
Class III. No change should be maae 
in the definition of Class n products. 

The several proposals to modify tne 
Class H and Class HI classification; or 

to combine them into a single C ^ SS1 *J I 
tion are not justified on the record excP 
for those changes which are 1 

recommended herein. Exceptions 

taken to the recommended decision fo 

the failure to reclassify cottage chees 
from Class H to Class HI. 
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A thorough analysis of this problem 
is contained in the decision of the As¬ 
sistant Secretary of Agriculture, dated 
April 21, 1955 (20 F.R. 2801). In that 
decision it was concluded that although 
pricing cottage cheese in the same cate¬ 
gory as other manufactured dairy prod¬ 
ucts might improve the position of 
handlers in their competition with cot¬ 
tage cheese brokers, the combination of 
a lower price and the lack of location 
adjustments would seriously affect com¬ 
petitive relationships between regulated 
handlers in the manufacture and distri¬ 
bution of cottage cheese. Based on the 
findings and conclusions of that decision 
the present classification and pricing of 
milk used in cottage cheese were incor¬ 
porated in Order No. 75. 

The competitive relationship with re¬ 
spect to the manufacture and distribu¬ 
tion of cottage cheese, particularly that 
existing between city plant and country 
plant manufacture, is today essentially 
the same as it was when the aforesaid 
decision was made. In the absence of 
a showing of any substantial change in 
marketing conditions affecting the move¬ 
ment of milk or skim milk for the pro¬ 
duction of cottage cheese, the present 
classification and pricing should be 
continued. 

A handler stated that he is considering 
the distribution to the retail trade of a 
product to be*known as “milk shake mix”. 
This item will be produced by adding 
nonfat solids, malt, flavoring, and per¬ 
haps additional butt erf at, to whole milk. 
Exceptions to the recommended decision 
pointed out that even though the health 
regulations are such that milk shake 
mix produced by a handler regulated 
under this order is required de facto to 
be manufactured from Grade A milk, 
companies manufacturing only ice 
cream, ice cream mix (including milk 
shake mix) and other frozen desserts 
are not required to make such products 
under the Grade A standards required 
for fluid milk products. 


It was further pointed out that the 
formulas for such milk shake mixes are 
so similar to those for ice milk mixes 
and mixes for other soft frozen desserts 
that it would be impossible to distinguish 
between them on the basis of the in¬ 
gredients contained therein. Neither 
does the size of the container nor the 
method of packaging afford sufficient 
basis for distinguishing these products, 
since soft frozen dessert mixes are regu- 
f pac kaged i n containers identical 
to those used for milk and milk drinks 
tor delivery to establishments having 
small counter freezers. 

After further consideration of the rec- 
ord evidence and the exceptions it is 
therefore concluded that milk shake 
should be classified in Class III, 
Dietary milk products” should be 
^ gnated specifically as a fluid milk 
Product and classified as a Class I item, 

C}**c T t°u they have been classified as 
fan , t k? cause 'they were considered to 

milk drinks the designation of flavored 

conHl 0r ? er ’ however - should no longer 
oriemJi? k° Pldce as Class I all the water 
S a “ y associated with the solids 

Produce® add ® d t0 “fortified” fluid milk 
P oducts including milk shake mixes and 


“dietary milk products”. It was not 
demonstrated that under the current 
marketing conditions the water associ¬ 
ated with the solids used in fortification 
displaces producer milk in Class I in 
this market. To maintain proper ac¬ 
counting for such items as “fortified” 
fluid milk products and “dietary milk 
products”, the nonfat solids added to 
such items should be converted to their 
skim milk equivalent and an amount 
equal to the difference between the skim 
milk equivalent of such fortified prod¬ 
ucts and the actual weight of the prod¬ 
uct disposed of in fluid form should be 
classified as Class III. The skim milk 
equivalent of nonfat solids used in these 
products would likewise be considered 
a receipt of other source milk. Through 
the allocation procedure in the order 
any additional charge for the water 
which had been removed thus would be 
eliminated. In the case of reconstituted 
items produced by the addition of water 
to previously concentrated nonfat solids, 
the handler would continue to be 
charged for the actual volume of prod¬ 
ucts disposed of, including the water 
which had been added. 

Nonfat solids used in manufacturing 
cottage cheese should continue to be ac¬ 
counted for on their skim milk equiva¬ 
lent. It was stated that such solids were 
added in the making of cottage cheese 
for the purpose of increasing the palata- 
bility of the product and that, therefore, 
such solids should be treated the same as 
solids added to fortified fluid milk prod¬ 
ucts. While it is true that nonfat solids 
may be added to the skim milk used to 
produce cottage cheese to improve the 
palatability and the texture, particularly 
if the skim is naturally low in solids con¬ 
tent, yet the addition of such solids in¬ 
creases the yield of cottage cheese prac¬ 
tically in direct proportion to the amount 
of solids which are added. It is a com¬ 
mon practice among plants having a 
limited vat capacity to add a high per¬ 
centage of solids to the skim used in the 
cottage cheese making for the purpose 
of increasing the amount of cottage 
cheese obtainable from each batch of 
skim milk. Under such circumstances it 
can only be concluded that the use of 
nonfat solids in the manufacture of cot¬ 
tage cheese more nearly resembles re¬ 
constitution than fortification and does 
displace producer milk. Therefore, non¬ 
fat solids used in the manufacture of 
cottage cheese should continue to be ac¬ 
counted for in terms of their skim milk 
equivalent. 

4. Allocation of transfers of fluid milk 
products to nonpool plants should be 
revised. 

The order now permits transfers to 
nonpool plants within 265 miles of the 
Public Square in Cleveland to be classi¬ 
fied in any class claimed if there is an 
equivalent volume of milk used in such 
class in the nonpool plant. Under this 
provision it is possible for a nonpool 
plant to purchase producer milk from 
the Northeastern Ohio market and dis¬ 
pose of it all as Grade A fluid milk in 
Class I yet have that milk accounted for 
as Class III under the order, if the non¬ 
pool plant has utilized an equivalent 
amount of milk (manufacturing grade 
or otherwise) in the manufacture of 


Class III products. Such a situation 
could result in disorderly marketing. 

Producers under the Northeastern 
Ohio order are entitled to the Class I 
price for their milk when it is disposed 
of for Class I utilization. At the same 
time producer milk disposed of to a non¬ 
pool plant, and which may be surplus 
to the market’s needs, should not be 
given priority of classification in the 
nonpool plant over Grade A milk re¬ 
ceived in such plant from dairy farmers 
who are its regular and continuing source 
of supply. To give priority to producer 
milk in such circumstances would be 
unfair to the dairy farmers who have as¬ 
sumed the burden of supplying such non¬ 
pool plant with its Grade A requirements, 
and would also make it difficult to dis¬ 
pose of excess milk to nonpool plants 
which have Class I disposition. 

The order should provide that in as¬ 
signing classification in the nonpool 
plant priority for Class I disposition 
should be assigned to the Grade A milk 
of the “dairy farmers” who supply milk 
to such plant. If Class I disposition ex¬ 
ceeds such Grade A receipts from dairy 
farmers, the remaining Class I sales 
should be assigned to the milk trans¬ 
ferred from the Northeastern Ohio mar¬ 
ket. If milk is received at the nonpool 
plant from more than one pool plant or 
from other plants which are pool plants 
under other orders, any Class I disposi¬ 
tion in excess of the nonpool plant’s 
Grade A receipts from dairy farmers 
should be prorated among the receipts 
from all the plants which are pool‘plants 
under this or other Federal marketing 
orders. 

5. The basic formula should be revised 
and the Class I price should be an¬ 
nounced currently. No change should 
be made, however, in either the Class I 
differential or the method of distribut¬ 
ing returns to producers. 

The Class I price should be determined 
by using the basic formula price for the 
preceding month rather than the cur¬ 
rent month. This will permit the Class 
I price to be announced by the 6th day 
of the current month so that handlers 
and producers may know the price of 
Class I milk early in the month in which 
the milk is marketed. Such a modifica¬ 
tion will not change, on an annual basis, 
the price of Class I milk to either han¬ 
dlers or producers. The advance knowl¬ 
edge with respect to the Class I price 
should be conducive to better manage¬ 
ment on the part of handlers and pro¬ 
ducers and, thus, will lend itself to 
stability in marketing conditions. Ac¬ 
cordingly, the following order provisions 
have been modified. The duties of the 
market administrator are now revised to 
require the announcement of the Class I 
price and the Class I butterfat differen¬ 
tial, both for the current month, on or 
before the 6th day of each month. In 
determining the Class I price the exist¬ 
ing differentials should be added to the 
basic formula price for the preceding 
month, and the standard utilization per¬ 
centages used in determining the amount 
of the supply-demand adjustment will 
now be determined on the basis of the 
second and third preceding months 
rather than the two immediately pre¬ 
ceding months. 
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PROPOSED RULE MAKING 


The paying price of midwest con- 
denseries is one of the two alternative 
methods now used in the order to deter¬ 
mine the value of milk used for manu¬ 
facturing. Seven plants located in Wis¬ 
consin and two plants located in Mich¬ 
igan currently make up the total number 
of condenseries now reporting. Origi¬ 
nally prices were received from 18 plants 
but nine of them have now ceased op¬ 
erating, three of them since the order was 
last revised. The names of these plants 
should be stricken from the list. 

It was suggested by handlers that, be¬ 
cause of the small number of condenser¬ 
ies reporting, their prices might not be 
representative of the prices generally 
paid for milk by condenseries. They pro¬ 
posed that the condensery pay price be 
deleted from the order and that the aver¬ 
age price paid for milk by manufactur¬ 
ing plants in Minnesota and Wisconsin 
be used in its stead. The Department 
has had under consideration for a con¬ 
siderable period of time the use of this 
price series which is determined from 
reports filed monthly with the Statis¬ 
tical Reporting Service, United States 
Department of Agriculture by a large 
number of manufacturing plants lo¬ 
cated in the States of Minnesota and 
Wisconsin. 

The operators of these plants report 
the total pounds and the butterfat con¬ 
tent of the manufacturing grade milk 
received from dairy farmers, and the 
total dollars paid to dairy farmers for 
such milk at their plants. The Depart¬ 
ment is now publishing a price that rep¬ 
resents the weighted average value of the 
milk purchased from dairy farmers by 
these plants for manufacturing purposes. 
This price is available on a current 
month basis and is announced so that the 
market administrator may make the 
necessary determination of class prices 
on or before the 6th day of the month. 
This price is announced at the average 
test of the milk as delivered to the manu¬ 
facturing plants. 

Although the Department has been 
publishing information on prices for the 
States of Minnesota and Wisconsin 
separately for some time it only recently 
began publishing on an advanced time 
basis a price series of average prices paid 
for manufacturing milk for the two 
states combined. The data already 
available, however, demonstrate that the 
Minnesota-Wisconsin price series will be 
an excellent index of the value of milk 
for manufacturing purposes. Accord¬ 
ingly, it has been substituted herein for 
the midwest condensery price in the 
Class III pricing formula. 

It should not be adopted at this time, 
however, as a basis for pricing Class I 
milk in the Northeastern Ohio market. 
Because of the desirability of maintain¬ 
ing a close relationship between Class I 
prices in neighboring markets, the sub¬ 
stitution of the new price series for the 
midwestern condensery price should be 
deferred until consideration can be given 
to making it effective simultaneously in 
all the markets in a region. 

The level of the Class I price and the 
present scheme of seasonal prices should 
be maintained. The proposals made by 
handlers would maintain the present 


Class I price level but would remove the 
seasonality in the Class I prices. Han¬ 
dlers pointed out that as a result of 
negotiated premiums they have been 
paying a Class I price that is relatively 
stable throughout the year. Therefore, 
they argue that the order should provide 
a constant differential of $1.65 per hun¬ 
dredweight for each month to be added 
to the basic formula price. 

Handlers recognized the fact that the 
order must provide some seasonal incen¬ 
tive to producers so that they will be 
encouraged to level the seasonality in 
the production of their herds. Handlers 
would meet this situation by introduc¬ 
ing into the order what is often referred 
to as the “Louisville plan”. Under this 
proposal 25 cents per hundredweight 
would be deducted from the blend price 
for each of the months of April, May, 
and June and the monies so deducted 
would be added back during the months 
of September, October, and November. 
No analysis was presented of the 
amount by which such a proposal would 
affect producer prices in relation to exist¬ 
ing prices, or of the effect that it would 
have in leveling out production in com¬ 
parison with the present seasonal pricing 
plan or the eligible-ineligible milk plan 
which was recently terminated. 

Producer groups were unanimously 
opposed to the adoption of the “Louis¬ 
ville plan” as a means of distributing re¬ 
turns to producers. Recognizing that 
some incentive must be provided to en¬ 
courage producers to decrease the 
present seasonality of production of their 
herds producer groups advocated that 
the present seasonal pricing plan be re¬ 
tained. Although the “Louisville plan” 
is not recommended herein there remains 
the need for some plan to influence the 
seasonal production pattern of pro¬ 
ducers. Therefore, no change should be 
made at this time in the present scheme 
of seasonal Class I pricing or in the 
method of distributing returns to pro¬ 
ducers. Much of the effectiveness of the 
seasonal pricing has been offset by the 
schedule of premiums which handlers 
have been paying in recent months. 
Amendments to a milk order, however, 
cannot be predicated on the assumption 
that handlers will continue to pay the 
present schedule of premiums indefi¬ 
nitely. 

Handlers and producers offered sev¬ 
eral proposals with respect to the level 
of and the method of determining the 
Class III price. The Class III price is 
now the basic formula price, which is 
the higher of either the butter-powder 
formula price or the midwest condensery 
price. 

As previously noted the midwest con¬ 
densery price is now based on the prices 
obtained from 10 plants located in Mich¬ 
igan and Wisconsin. A large per¬ 
centage of the excess supplies of this 
market is disposed of in the form of 
powder and butter. There are occasions, 
such as the fall of 1960, when the supply 
and demand situation at the condens¬ 
eries is such that their paying prices 
do not accurately reflect the price at 
which milk in excess of Class I and Class 
n needs in this market may be disposed 
of for manufacturing purposes. On such 


occasions the butter—powder formula 
price has more nearly reflected the price 
at which excess milk may be moved to 
manufacturing outlets when not required 
for Class I purposes. 

So that the Class III price may accu¬ 
rately reflect the nationwide market 
for most manufactured dairy products 
the actual determination of the Class HI 
price should be based on the average 
price paid dairy farmers as determined 
from the Minnesota-Wisconsin price 
series. Since the Minnesota-Wisconsin 
price as announced will be that paid for 
milk of the actual butterfat test re¬ 
ceived by the plants, it will be necessary 
to adjust the announced price to reflect 
the value of milk of 3.5 percent butter¬ 
fat content. This will be done by using 
the Class III butterfat differential estab¬ 
lished in the order. However, until more 
experience has been gained in this new 
price series it should also be provided 
that in no event should the Class III 
price exceed the butter-powder formula 
price by more than 10 cents. Such a 
limitation would prevent the Class IH 
price from being overly affected in the 
unlikely event that supply-demand con¬ 
ditions peculiar to a particular segment 
of the manufactured milk industry were 
to exert an undue influence on the Min¬ 
nesota-Wisconsin price. Under the pro¬ 
visions as recommended herein the price 
for excess milk above the Class I and 
Class n needs in this market will be 
maintained at the maximum level con¬ 
sistent with facilitating the movement 
of this excess milk to manufacturing out¬ 
lets. Further, the price as proposed 
herein will more appropriately align the 
Class HI price in this market with the 
prices established for manufacturing 
uses in nearby Federal order markets. 

It was proposed that a lower price be 
established for skim milk and butterfat 
used in the manufacture of butter and 
powder. Handlers and cooperative as¬ 
sociations have opportunity to dispose 
of both skim milk and butterfat within 
reasonable distances for use in ice cream 
manufacture. During some months of 
the year such sales are a large portion 
of the total Class ni use. Such uses 
generally are more remunerative than 
butter and powder. This, coupled with 
the provision that the Class III price 
shall not exceed the butter-powder price 
plus 10 cents, will prevent any handler 
from suffering undue losses on his Class 
III utilization. Therefore, providing a 
lower Class HI price for milk used in but¬ 
ter and powder would remove the in¬ 
centive for both proprietary and cooper¬ 
ative handlers to seek the higher valued 
outlets available and could result in low¬ 
ering the returns to the producers wrth- 
out a corresponding benefit. The 
adjustment in the Class III prices recom¬ 
mended herein will enable handlers to 
dispose of excess milk in an orderly 
manner. 

A dairy farmer proposed that producer 
milk should be priced f.o.b. the farm, 
rather than f.o.b. the pool plants as 
now provided. The supporters of t 1 
proposal, however, had given no const - 
eration as to how this proposal nugh 
effectuated. They presented no evidenc 
as to how f.o.b. the farm pricing shouia 
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be applied—as to how farms should be 
zoned or what differentials should be 
applied to farms at different locations. 
Therefore, on the limited' amount of 
testimony introduced in this record the 
proposal is denied. 

6. The rate of location adjustments to 
handlers and producers should be 
changed and Ashtabula, Ohio, should be 
added as a basing point for computing 
location adjustments. 

The order presently provides location 
adjustments to handlers and producers 
on milk received at pool plants located 
both 40 miles or more from the Public 
Square in Cleveland and 27.5 miles or 
more from the nearer of the City Halls 
in Akron or Canton, Ohio. Ashtabula 
is located approximately 57 miles from 
the Public Square in Cleveland. At the 
present time, a plant at this location 
and the producers shipping to it would 
receive a location adjustment of 13 cents 
per hundredweight. 

Ashtabula is approximately the same 
distance from Cleveland as is Canton 
and is a populous urban area. Eliminat¬ 
ing the location differential at plants 
located there will ease the procurement 
problems of such plants and will enable 
them to compete for supplies with plants 
located in metropolitan Cleveland which 
draw milk from the same area. The 
procurement area for Ashtabula also 
overlaps the procurement area for the 
Youngstown-Warren market. Removing 
the location differential on milk shipped 
to Ashtabula will bring the farm price 
for such milk more nearly in line with 
that of Youngstown-Warren producers 
and will tend to prevent any shift of 
producers from Ashtabula to the 
Youngstown-Warren market. 

Therefore the order should be revised 
to provide that there be no location dif¬ 
ferential on milk received at a pool plant 
or reload point within 27.5 miles of the 
City Hall in Ashtabula, Ohio. 

The order presently provides for loca¬ 
tion adjustment on Class II utilization. 
Primarily, Class H represents the utili¬ 
zation of skim milk and butterfat for 
the production of cottage cheese. The 
Class II price is 30 cents above the Class 
HI price. Since the location differentials 
applicable at some distant plants exceed 
30 cents, it is possible, under certain cir¬ 
cumstances, for skim milk and butterfat 
used to produce cottage cheese at pool 
Plants located in Michigan and Indiana 
to be priced to the handler at less than 
the Class III price. No location adjust¬ 
ments apply to milk utilized in Class III. 
under no circumstances should pro¬ 
ducers receive less for milk used to pro¬ 
duce Class II items than for milk used to 
Produce manufactured products. Ac¬ 
cordingly, it is provided that the loca- 
differential on milk used as Class 
\ 1 limited so that milk utilized 

n Class II shall not be priced less than 
he Class III price. Class II milk shall 
e con sidered to have been that which 
was received at the country plants or 
eioad points most distant from the 
U rp?! c S( iuare in Cleveland, Ohio. 

ra tes of location adjustment 
edit now provided in the order to han- 
ers Class I and Class II milk are; 


Cents per 

Distance: * hundredweight 

40.1- 60 miles —1__ 13 

60.1- 74 miles __'__ 20 

plus 2 cents per hundredweight for each 
14 miles or fraction thereof in excess of 
74 miles. 

The rates presently established in the 
order were determined several years ago. 
Since then, many changes have occurred 
which affect the cost of handling and 
transporting milk long distances. Road 
conditions have improved and load limits 
on highways have been raised permitting 
the movement of large milk tankers. 
Thus, milk which is moved in much 
larger tankers over longer distances and 
on a regular basis under today’s market¬ 
ing conditions can be moved for less 
than when the present rates were estab¬ 
lished. For shorter distances there has 
been no material change in the cost of 
transporting milk. 

The-two cooperative associations pro¬ 
posing a change in the rate of location 
adjustments transport on a regular 
basis substantial quantities of milk from 
supply plants located in Indiana and 
Michigan to distributing plants located 
in the Cleveland Metropolitan area. 
These plants are located more than 200 
miles from the Public Square in Cleve¬ 
land. The cost per hundredweight of 
hauling milk on a regular scheduled 
daily basis from Goshen, Indiana, to 
Cleveland, Ohio, is 35 cents. The rate 
of location adjustment proposed herein 
for a plant located at Goshen, Indiana, 
would be 36 cents. The present rate for 
this location is 42 cents per hundred¬ 
weight. A handler with a supply plant 
located nearly 120 miles from Cleveland 
testified that the cost of hauling milk to 
Cleveland is 24 cents per hundredweight. 
The proposed rate at this location is 25 
cents per hundredweight as compared 
to the present location adjustment of 28 
cents. 

Location differentials to plants located 
more than 70 miles from the Public 
Square in Cleveland should reflect the 
efficiencies that have resulted from 
technological changes in the marketing 
of milk in recent years. The rate of lo¬ 
cation adjustment should reflect the 
most efficient means of bringing in a 
regular supply of producer milk to the 
pool distributing plants. It is concluded 
that the location adjustment that should 
apply both to handlers and producers 
for milk received at pool plants more 
than 70 miles from the Public Square 
in Cleveland should be 20 cents per 
hundredweight, plus one cent for each 
10 miles or fraction thereof in excess of 
70 miles. This rate for location differen¬ 
tials to both handlers and producers 
appropriately reflects the cost of moving 
milk into the distributing plants of han¬ 
dlers in the Northeastern Ohio market¬ 
ing area under both efficient and 
economic conditions. 

Rulings on proposed findings and con¬ 
clusions. Briefs and proposed findings 
and conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were con¬ 
sidered in making the findings and con¬ 


clusions set forth above. To the extent 
that the suggested findings and con¬ 
clusions filed by interested parties are 
inconsistent with the. findings and con¬ 
clusions set forth herein, the requests 
to make such findings and reach such 
conclusions are denied for the reasons 
previously stated in this decision. 

General findings. The findings and 
determinations hereinafter set forth are 
supplementary and in addition to the 
findings and determinations previously 
made in connection with the issuance of 
the aforesaid order and of the previously 
issued amendments thereto; and all. of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with the 
findings and determinations set forth 
herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the proposed market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, 
insure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as, and 
will be applicable only to persons in the 
respective classes of industrial and com¬ 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held. 

Rulings on exceptions. In arriving at 
the findings and conclusions, and the 
regulatory provisions of this decision, 
each of the exceptions received was 
carefully and fully considered in con¬ 
junction with the record evidence per¬ 
taining thereto. To the extent that the 
findings and conclusions, and the regu¬ 
latory provisions of this decision are at 
variance with any of the exceptions, 
such exceptions are hereby overruled for 
the reasons previously stated in this 
decision. 

Marketing agreement and order. An¬ 
nexed hereto and made a part hereof 
are two documents entitled, ^respectively, 
“Marketing Agreement Regulating the 
Handling of Milk in the Northeastern 
Ohio Marketing Area”, and “Order 
Amending the Order Regulating the 
Handling of Milk in the Northeastern 
Ohio Marketing Area”, which have been 
decided upon as the detailed and appro¬ 
priate means of effectuating the forego¬ 
ing conclusions. 

It is hereby ordered , That all of this 
decision, except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
said marketing agreement are identical 
with those contained in the order as 
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hereby proposed to be amended by the 
attached order which will be published 
with this decision. 

i Determination of representative pe¬ 
riod. The month of September 1961 is 
hereby determined to be the representa¬ 
tive period for the purpose of ascertain¬ 
ing whether the issuance of the attached 
order amending the order regulating the 
handling of milk in the Northeastern 
Ohio marketing area, is approved or 
favored by producers, as defined under 
the terms of the order as hereby pro¬ 
posed to be amended, and who, during 
such representative period, were engaged 
in the production of milk for sale within 
the aforesaid marketing area. 

Signed at Washington, D.C., on No¬ 
vember 21, 1961. 

James T. Ralph, 
Assistant Secretary . 

Order 1 Amending the Order Regulating 

the Handling of Milk in the Northeast¬ 
ern Ohio Marketing Area 

§ 975.0 Findings and determinations. 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the pro¬ 
visions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR Part 
900), a public hearing was held upon 
certain proposed amendments to the ten¬ 
tative marketing agreement and to the 
order regulating the handling of milk in 
the Northeastern Ohio marketing area. 
Upon the basis of the evidence introduced 
at such hearing and the record thereof, 
it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
in the said marketing area, and the min¬ 
imum prices specified in the order as 
hereby amended are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and whole¬ 
some milk, and be in the public interest; 
and 

(3) The said order as hereby amended, 
regulates the handling of milk in the 


1 This order shall not become effective un¬ 
less and until the requirements of § 900.14 
of the rules of practice and procedure gov¬ 
erning proceedings to formulate marketing 
agreements and marketing orders have been 
met. 
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same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held. 

Order relative to handling. It is there¬ 
fore ordered , That on and after the ef¬ 
fective date hereof, the handling of milk 
in the Northeastern Ohio marketing area 
shall be in conformity to and in compli¬ 
ance with the terms and conditions of 
the aforesaid order, as amended, and as 
hereby further amended as follows: 

§ 975.8 [Amendment] 

1. Delete § 975.8(d) and substitute: 

(d) A plant located less than 40 miles 
from the Public Square in Cleveland, 
Ohio, or less than 27.5 miles from the 
nearer of the City Hall in Akron, the City 
Hall in Canton or the City Hall in Ash¬ 
tabula, Ohio, operated by a cooperative 
association, or associations, if one-half 
or more of the milk (exclusive of that 
received at pool plants described in para¬ 
graphs (b) and (c) of this section) 
delivered during the immediately pre¬ 
ceding six-month period by producers 
who are members of such association (s) 
including amounts transferred from the 
plant of the cooperative association, was 
received at the pool plants of other 
handlers: 

2. Delete § 975.12 and substitute: 

§ 975.12 Fluid milk product. 

“Fluid milk product” means milk, skim 
milk, buttermilk, flavored milk and 
flavored milk drinks unmodified or 
“fortified” including “dietary milk prod¬ 
ucts” and reconstituted milk or skim 
milk; concentrated milk not in her¬ 
metically sealed cans; and cream and 
mixtures of cream and milk or skim milk, 
but not including the following: frozen 
or sour cream, aerated cream products, 
eggnog, ice cream and frozen dessert 
mixes or milk shake mix. 

3. Delete § 975.18 and substitute: 
§975.18 Reload point. 

“Reload point” means a location which 
is both more than 40 miles from the 
Public Square in Cleveland, Ohio, and 
more than 27.5 miles from the nearer of 
the City Hall in Akron, the City Hall in 
Canton or the City Hall in Ashtabula, 
Ohio, at which facilities approved by the 
appropriate health authority in the mar¬ 
keting area for transfer of milk from 
one tank truck to another and for wash¬ 
ing of tank trucks are maintained, and 
at which milk moved from the farm in a 
tank truck is commingled with other 
such milk before entering a milk plant. 
All reloading operations on the premises 
of a pool plant shall be considered to be 
a part of such pool plant’s operation. 
Otherwise the operations at a reload 
point shall be considered to be a part 
of the operation of the pool plant to 
which the major portion of the milk 
moved from farms to the reload point 
normally moves, except for the applica¬ 
tion of location adjustments pursuant 
to §§ 975.55 and 975.81. 

§ 975.2 [Amendment] 

4. Delete § 975.22 (j) and (1) and sub¬ 
stitute: 


(j) On or before the dates specified 
herein, publicly announce by posting in 
a conspicuous place in his office and by 
such other means as he deems appro¬ 
priate, the following: 

(1) The 6th day of each month, the 
Class I milk price and the Class I butter- 
fat differential, both for the current 
month; and the Class H and Class III 
milk prices, and the Class II and Class 
III butterfat differentials all for the pre¬ 
ceding month; and 

(2) The 14th day of each month the 
uniform price computed pursuant to 
§ 975.71 and the butterfat differential 
computed pursuant to § 975.82; and 

(k) Prepare and disseminate to the 
public such statistics and information 
as he deems advisable and as do not 
reveal confidential information. 

5. Delete § 975.41 and substitute: 

§ 975.41 Classes of utilization. 

Subject to the conditions set forth in 
§§ 975.43 through 975.46, the classes of 
utilization shall be as follows: 

(a) Class I. Class I shall be all skim 
milk and butterfat: 

(l) Disposed of from the plant in the 
form of fluid milk products, except those 
classified pursuant to paragraph (c) (2), 

(3) and (8) of this section, except that 
fluid milk products which have been 
fortified by the addition of nonfat solids 
shall be Class I in an amount equal only 
to the weight of an equal volume of an 
unmodified fluid milk product of the 
same nature and butterfat content, and 

(2) Not specifically accounted for as 
Class II or Class III; 

(b) Class II. Class II shall be all skim 
milk and butterfat: 

(1) Used to produce cottage cheese; 
and 

(2) Disposed of as sour cream for con¬ 
sumption as such; and 

(c) Class III. Class III shall be all 
skim milk and butterfat: 

(1) Used to produce a product other 
than a fluid milk product or a Class II 
product; 

(2) Disposed of in fluid milk products 
in bulk form to any commercial food 
processing establishment for use in food 
products prepared for consumption off 
the premises; 

(3) Disposed of for livestock feed or 
skim milk dumped subject to prior notifi¬ 
cation to and inspection (at his dis¬ 
cretion) by the market administrator; 

(4) In frozen cream; 

(5) In inventory of fluid milk products 
or sour cream on hand at the end of the 
month; 

(6) In shrinkage allocated to producer 

milk that is not in excess of 2 percent 
of the receipts of skim milk and butter¬ 
fat, respectively, in producer milk, plus 
1.5 percent of receipts of skim milk ana 
butterfat, respectively, received in duik 
tank lots from pool plants, less 1.5 per¬ 
cent of skim milk and butterfat, respec¬ 
tively, disposed of in bulk tank lots to 
pool plants; .... 

(7) In shrinkage of other source miiK, 

and - 

(8) Contained in that portion o 
“fortified” fluid milk products not classi¬ 
fied as Class I milk pursuant to para¬ 
graph (a) (1) of this section. 
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§ 975.43 [Amendment] 

6. Delete § 975.43(d) (3) and substi¬ 
tute: 

(3) The Class I utilization in the non¬ 
pool plant does not exceed the receipts 
of skim milk and butterfat in Grade A 
milk from dairy farmers who constitute 
its source of supply. If the Class I 
utilization at the nonpool plant exceeds 
such receipts, allocate the skim milk 
and butterfat so transferred to Class I 
to the extent remaining, except that if 
receipts from plants which are pool 
plants under this and other Federal or¬ 
ders exceed the amount remaining, the 
amount of such transferred skim milk 
and butterfat allocated to Class I shall 
be determined by prorating the remain¬ 
ing Class I utilization in accordance with 
the receipts from all such plants at the 
nonpool transferee plant. 

§975.50 [Amendment] 

7. Delete § 975.50(a) and substitute: 

(a) The average of the basic (or field) 
prices ascertained to have been paid 
per hundredweight for milk of 3.5 per¬ 
cent butterfat content received from 
farmers during the month at the follow¬ 
ing plants or places for which prices 
have been reported to the market admin¬ 
istrator by the Department of Agricul¬ 
ture or by the companies indicated 
below: 

Present Operator and Location 

Borden Co., New London, Wis. 

Borden Co., Orfordville, Wis. 

Carnation Co., Richland Center, Wis. 

Pet Milk Co., Belleville, Wis. 

Pet Milk Co., Coopersville, Mich. 

Pet Milk Co., New Glarus, Wis. 

Pet Milk Co., Wayland, Mich. 

White House Milk Co., Manitowoc, Wis. 

White House Milk Co., West Bend, Wis. 

and 

§ 975.5 [Amendment] 

8. Delete the opening paragraph of 
§ 975.51(a) and substitute: 

(a) Add to the basic formula price 
for the preceding month the following 
amount for the period indicated: 


Delivery period: Amount 

April through July_$1.35 

AH others _ 1 . 80 


and add or subtract a “supply-demand 
adjustment” computed as follows: 

?• Delete 1975.51(a) (1) and (2) and 

substitute: 

(1) Divide the total quantity of milk 
received from producers defined in 
v. , 10 . and in § 995.12 of the order 
eguiating the handling of milk in the 
in° rt !i Cen ^ ral Oilio marketing area dur- 
he second and third months pre- 
amg by the gross quantity of milk 
as Class 1 (adjusted for inter- 
naiket and interhandler transfers) at 
£ lants defined in § 975.8 and in 
i,. 5,9 of the order regulating the han- 
ln ^ milk in the North Central Ohio 
area in sa me two months, 
iply the result by 100, and round to 
whole number. The result 

tinn be known as “current utiliza- 
ll on percentage”. 

No. 227—Pt. I_8 


(2) Compute a “deviation percent¬ 
age” by subtracting from the .current 
utilization percentage as computed in 
subparagraph (1) of thir paragraph, the 
“standard utilization percentage” shown 
below: 


Standard 

Months for which the price utilization 
is being computed: percentage 

January_ 126 

February_ 125 

March __ 125 

April _-_ 126 

May - 127 

June _ 128 

July - 137 

August _ 145 

September_ 138 

October__— 124 

November_ 122 

December _ 124 


10. Delete § 975.53 and substitute: 

§ 975.53 Class III milk prices. 

The minimum price per hundred¬ 
weight to be paid by each handler, f .o.b. 
his plant, for producer milk of 3.5 per¬ 
cent butterfat content received from 
producers or from a cooperative asso¬ 
ciation during the month, which is classi¬ 
fied as Class III, shall be the average 
price per hundredweight for manufac¬ 
turing grade milk f .o.b. plants in Minne¬ 
sota and Wisconsin, as reported by the 
Department of Agriculture for the month 
adjusted to a 3.5 percent butterfat basis 
by the butterfat differential pursuant to 
§ 975.54(c) and rounded to the nearest 
full cent but in no event shall the Class 
III price exceed the price computed pur¬ 
suant to § 975.50(b) plus 10 cents. 

§ 975.55 [Amendment] 

11. Delete the opening paragraph of 
§ 975.55 and substitute: 

For producer milk received at a pool 
plant or reload point which is located 
both 40 miles or more from the Public 
Square in Cleveland, Ohio, and also 27.5 
miles or more from the nearer of the 
City Hall in Akron, the City Hall in Can¬ 
ton or the City Hall in Ashtabula, Ohio, 
the respective class prices for Class I 
and Class II utilization pursuant to 
§§ 975.51 and 975.52 shall be reduced at 
the rate specified below for the loca¬ 
tion of such plant or reload point except 
that in no case shall the adjustment 
to Class II utilization exceed 30 cents 
per hundredweight. For purposes of this 
limitation with t respect to Class II utili¬ 
zation, separate assignments in sequence 
shall be made pursuant to paragraphs 
(b) and (c) of this section with respect 
to Class I and Class II so that location 
adjustments associated with Class II 
shall be allocated to the most distant 
plants to which assignments are made. 

12. Delete § 975.55(d) and substitute: 

(d) The rates of location adjustment 
credit shall be as follows, based on the 
shortest highway distance from the Pub¬ 
lic Square in Cleveland, Ohio, as deter¬ 
mined by the market administrator: 

Cents per 

Distance: hundredweight 

40.1- 60 miles_ 13 

60.1- 70 miles_ 20 

plus one cent per hundredweight for each 
10 miles or fraction thereof in excess of 
70 miles. 


13. Delete § 975.81 and substitute: 

§ 975.81 Location adjustments to pro¬ 
ducers. 

In making payments pursuant to para¬ 
graphs (a) and (b) of § 975.80, a handler 
may deduct with respect to all milk re¬ 
ceived from producers at a pool plant 
or reload point which is located both 
40 miles or more from the Public Square 
in Cleveland, Ohio, and also 27.5 miles 
or more from the nearer of the City 
Hall in Akron, the City Hall in Canton, 
or the City Hall in Ashtabula, Ohio, by 
the shortest highway distance as deter¬ 
mined by the market administrator, at 
the rates specified in § 975.55 based on 
mileage measured from the Public 
Square in Cleveland, Ohio. 

[F.R. Doc. 61-11192; Filed, Nov. 24, 1961; 

8:52 a.m.] 


[ 7 CFR Part 1024 ] 

[Docket Nos. AO-123-A24, AO-308-A2] 

MILK IN OHIO VALLEY MARKETING 
AREA 

Decision on Proposed Amendments to 

Tentative Marketing Agreement 

and to Order 

Pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and the applicable rules of practice and 
procedure governing the formulation of 
marketing agreements and marketing 
orders (7 CFR Part 900), a public hear¬ 
ing was held at Louisville, Kentucky, on 
September 18-27, 1961, pursuant to no¬ 
tice thereof issued on August 30, 1961 
(26 F.R. 8105). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Assistant Secretary, United 
States Department of Agriculture, on 
November 6, 1961 (26 F.R. 10597; F.R. 
Doc. 61-10747) filed with the Hearing 
Clerk, United States Department of Agri¬ 
culture, his recommended decision con¬ 
taining notice of the opportunity to file 
written exceptions thereto. 

This decision relates only to the 
material issue of whether or not Order 
No. 124 should be amended to provide 
that a cooperative association may 
be the handler for bulk tank milk of 
its producer members for which it as¬ 
sumes responsibility for the handling 
from the farm to a pool plant, such 
amendment to include appropriate con¬ 
forming changes throughout the order. 
Other material issues on the record are 
reserved for a further decision on this 
record. 

Findings and conclusions. The follow¬ 
ing findings and conclusions are based on 
evidence presented at the hearing and 
the record thereof: 

The definition of a handler should be 
modified to include a cooperative associa¬ 
tion with respect to milk of its producer 
members which is picked up in bulk at 
the farm by tank trucks owned by, op¬ 
erated by, or under contract to such 
association and delivered in such trucks 
(or in trucks into which the milk is 
reloaded) to pool plants. Other pro¬ 
visions of the order should be modified to 
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conform to the proposed handler 
definition. 

Kyana Milk Producers, Inc., a pro¬ 
ducer cooperative association in the Ohio 
Valley market, requested that Order No. 
124 be amended to allow a cooperative 
association to be the handler on bulk 
tank milk of its producer members for 
which it assumes responsibility for the 
handling from the time the milk is 
loaded at the farm into a tank truck un¬ 
til it is delivered to a pool plant. For 
pricing purposes, such milk would be 
considered as having been received by 
the association at the location of the 
plant to which it was delivered. This 
association, whose membership includes 
most of the producers on this market, 
asked that the Department take the 
earliest possible action on this issue sep¬ 
arately from other issues on the record 
because of the marketing problems en¬ 
countered by the association in supplying 
handlers and in disposing of milk in 
excess of Class I market requirements. 

A similar proposal was made by a 
group of eight proprietary handlers reg¬ 
ulated under Order No. 124. The pro¬ 
posal differed, however, in that it would 
not provide an option but would re¬ 
quire a cooperative association control¬ 
ling the movement of bulk tank milk of 
its producer members in the manner 
previously specified to be the handler for 
such milk. Also, under the handlers’ 
proposal such milk would be considered 
for purposes of quantity and butterfat 
measurements as received by a co¬ 
operative association at the producer’s 
farm. 

Kyana Milk Producers presently as¬ 
sumes the responsibility for supplying 
the Class I needs of the handlers in the 
Ohio Valley market and for disposing of 
the market’s excess milk supplies not 
needed by these handlers. Such dis¬ 
posals are made to nonpool plants inas¬ 
much as the association has no man¬ 
ufacturing facilities. 

In performing these functions, Kyana 
Milk Producers arranges for and directs 
the movement of milk from its members’ 
farms to the distributing plants or sur¬ 
plus disposal outlets. The majority of 
producers on this market have installed 
farm tanks from which the milk, com¬ 
monly referred to as bulk tank milk, is 
picked up by pumping it into tank trucks. 
The association has contracts with all of 
the haulers moving such milk and owns 
the tanks on the trucks. A sample of 
each member’s milk shipment is delivered 
to one of the association’s three labora¬ 
tories located in Dale and Evansville, In¬ 
diana, and Owensboro, Kentucky, for 
butterfat testing purposes. Records of 
the members are maintained either at 
Evansville or Louisville. Kyana Milk 
Producers has direct knowledge and com¬ 
plete records of quantities of milk and 
of butterfat tests for each member. Pur¬ 
chasing handlers, on the other hand, 
have only indirect knowledge of such 
data and pay the association for the milk 
on the basis of information of milk 
weights and tests supplied by the 
association. 

To meet the requirements of handlers 
in the market, it is often necessary for 
the association to split a tank truck load 


of milk between several' handlers or to 
change from day to day the plant to 
which a member’s milk is delivered. A 
need for reloading milk from farm pick¬ 
up tank trucks to trucks of larger capac¬ 
ity may occur. These situations make 
it difficult or impossible for purchasing 
handlers to obtain adequate information 
for maintaining producer records on 
such milk except indirectly through the 
cooperative association. The handling 
of reserve milk by the association, which 
involves intermittent diversion of a pro¬ 
ducer’s milk to nonpool plants, also com¬ 
plicates the record keeping for pool 
plant operators. The establishment of 
producer butterfat tests for a partial 
month’s deliveries also constitute a spe¬ 
cial problem when a producer delivers to 
more than one handler during the month. 

Because of these circumstances, a co¬ 
operative association should be provided 
the option of being the handler for bulk 
tank milk of its producer members. 
This change in the handler definition 
and other changes in order provisions 
recommended herein will meet the prob¬ 
lems described by producers and han¬ 
dlers with respect to the handling and 
accounting for such milk. 

A cooperative association desiring to 
be the handler for bulk tank milk of its 
members should notify the market ad¬ 
ministrator and the handler to whom 
the delivery is made that it intends to 
act in such a capacity. Such notifica¬ 
tion should be given prior to the time of 
delivery. 

A delivery of milk to a pool plant by 
a cooperative association in this capacity 
as a handler should be considered as an 
interhandler transfer of milk and ac¬ 
counted for as to quantity and classifica¬ 
tion in the same manner as other 
interhandler transfers. The provision 
covering classification of interhandler 
transfers in effect allows the transferor 
and transferee handler to agree that the 
milk is entirely Class I. The provision 
should preclude, however, any over¬ 
classification in Class I of milk so trans¬ 
ferred by a cooperative association. In 
the absence of any agreement between 
the cooperative association and the 
transferee handler as to the classifica¬ 
tion of such milk, classification should 
be pro rata to the remaining milk in each 
class after the assignment of other 
source milk, transfers from other pool 
plants, and beginning inventory. So 
that appropriate location differentials to 
handlers and producers may apply, milk 
so delivered by a cooperative association 
should be considered as received from 
producers by such association at the loca¬ 
tion of the pool plant to which it was 
delivered. 

A cooperative association acting as the 
handler for bulk tank milk would be a 
pooling handler and should make pay¬ 
ments to, or receive payments from, the 
producer-settlement fund, as the case 
requires, with respect to such milk. Re¬ 
ports of receipts from each producer, 
disposition, classification, payroll re¬ 
ports, and any other necessary reports 
should be required of the cooperative 
association as a handler in this capacity. 

Since it is the general practice to com¬ 
mingle the milk of several bulk tank 


producers in a tank truck) tfte identity 
of an individual producers niilk is. lost 
at the moment such milk is puniped from 
the farm bulk tank into the tank truck. 
Inasmuch as each producer’s milk must 
be accounted for on an individual basis, 
the quantity of milk as measured at the 
farm must necessarily be the quantity for 
which the first handler receiving the 
milk must account for to the’pool. 

Proposals were made by producers and 
handlers to change the shrinkage pro¬ 
visions of the order to conform with the 
proposed handler definition applicable 
to a cooperative association acting as a 
receiving handler for bulk tank milk. 

The provisions of the order relating to 
shrinkage now provide an allowance of 
2 percent, which is divided in the case of 
interplant transfers on the basis of 0.5 
percent to a plant first receiving the 
milk and 1.5 percent to the transferee 
plant. These percentages refer to the 
quantities of receipts, except other 
source milk, which may be classified as 
Class II milk. The excess shrinkage 
over such percentages is Class I milk. 
The order recognizes diversion of a pro¬ 
ducer’s milk by a pool plant operator to 
another pool plant, and in such case the 
2 percent shrinkage allowance applies 
at the plant where the milk rs physically 
received. No shrinkage allowance ap¬ 
plies to milk diverted to nonpool, plants. 

Kyana Milk Producers prpppsed that 
shrinkage allowance on bulk tank milk 
for which a cooperative association elects 
to be the handler be divided between the 
association and the handler to whom the 
milk is delivered. The cooperative as¬ 
sociation would be allowed up to 0.5 per¬ 
cent shrinkage and the operator of the 
pool plant would be allowed up to 1.5 
percent shrinkage on the niilk delivered 
to his plant. Under this arrangement, 
the cooperative association would ac¬ 
count for the milk on the basis of farm 
measurements and individual producer 
butterfat tests. Kyana Milk Producers 
proposed, also, that should a pool plant 
operator elect to purchase bulk tank 
milk from a cooperative association on 
the basis of quantity measurements de¬ 
termined at the farm, the entire 2 per¬ 
cent shrinkage allowance would accrue 
to the plant operator. 

A proprietary handler supported the 
shrinkage proposals of Kyana Milk Pro¬ 
ducers. The group of handlers who pro¬ 
posed that a cooperative association be 
the handler on bulk tank milk asked that 
the shrinkage allowed for the plant re¬ 
ceiving the milk from the cooperative 
association be computed on the weight 
and butterfat test as determined at the 


ilant. : , 

It is concluded that the shrinkage a - 
>wance on bulk tank milk for * 

□operative association elects to be tn 
andler should be divided in the manne. 
roposed between the cooperative asso- 
iation and the plant to which the mUK 
! delivered. Such a division of shrinK 
ge is in accord with the normal expec 
on of greater shrinkage in processi g 
lilk than occurs in handling milk ^ . 

) processing and generally con 
ith the present provisions of the ° r “ 
warding shrinkage. The P r °P° s£ f ° P 2 
onal arrangement under whicp 
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percent shrinkage allowance would apply 
to a handler if he elects to purchase such 
bulk tank milk from a cooperative asso¬ 
ciation on the basis of the quantity as 
determined at the producer’s farm and 
the butterfat tests of the individual pro¬ 
ducers is adopted. The handler should 
notify the market administrator on or 
before the date he submits his monthly 
report, applicable to such milk, of his 
intent to purchase milk in this manner. 
If the handler did not so elect, the 1.5 
percent rate of shrinkage allowance 
would apply to the quantity of milk re¬ 
ceived from the cooperative. 

In conformance with the preceding 
conclusions as to the method of comput¬ 
ing shrinkage allowances, the proration 
of total shrinkage to the several types 
of milk receipts should be modified so 
that shrinkage will be prorated to the 
total pounds of other source milk on the 
one hand, and on the other hand to the 
total pounds of milk to which shrinkage 
allowances apply. 

The order should provide that a han¬ 
dler receiving bulk tank milk from a 
cooperative- association acting as the 
handler for such milk should pay the 
association an amount not less than the 
value of the milk computed at the ap¬ 
plicable class prices for the location of 
his plant where the milk is physically 
received. Such payments should be 
made by the 14th day of the month fol¬ 
lowing the month in which such milk is 
received. 


Section 1024.86 of the order now estab¬ 
lishes for each handler the pro rata 
share of the expense of administration 
of the order by applying a specified rate 
of payment on the quantities of milk 
received by each handler. The rate of 
payment presently applies to all receipts 
of producer milk. The definition of pro¬ 
ducer milk, however, is modified by new 
language adopted herein to include bulk 
tank milk received from a producer by 
a cooperative association acting as the 
handler for such milk. In order to main¬ 
tain pro rata sharing of the expense of 
administration by handlers operating 
Pool plants, the operation of which en¬ 
tails the bulk of the market adminis¬ 
trator’s verification and auditing pro¬ 
gram, the provision should specify that 
such handlers continue to pay the ad¬ 
ministrative expense on all milk received 
which moves directly from producers’ 
jarms to the pool plant, whether the 
jmik is or is not received from a coopera¬ 
te association acting in the capacity 
°* a handler. 


Rulings on proposed findings and con - 
usions. Briefs and proposed findings 
ana conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
sin* e '? < f ence in the record were con- 
! red in making the findings and con- 
ST set forth above. To the extent 
cW* h V uggested Endings and con- 
incnn? S 4 .***?*“ by in terested parties are 
clusin« S ^ eil 4 ? ; wittl fi ndin gs and con- 
ihairn ^ herein, the requests to 
JSJS* findings or reach such con- 
^ denied for the reasons pre¬ 

viously stated in this decision. 

dS® 1 Endings. The findings and 
damnations hereinafter set forth are 
supplementary and in addition to the 


findings and determinations previously 
made in connection with the issuance of 
the aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with the 
findings and determinations set forth 
herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the proposed market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as, 
and will be applicable only to persons 
in the respective classes of industrial and 
commercial activity specified in, a mar¬ 
keting agreement upon which a hear¬ 
ing has been held. 

Rulings on exceptions. In arriving at 
the findings and conclusions, and the 
regulatory provisions of this decision, 
each of the exceptions received was care¬ 
fully and fully considered in conjunction 
with the record evidence pertaining 
thereto. To the extent that the findings 
and conclusions, and the regulatory pro¬ 
visions of this decision are at variance 
with any of the exceptions, such excep¬ 
tions are hereby overruled for the rea¬ 
sons previously stated in this decision. 

Marketing agreement and order. An¬ 
nexed hereto and made a part hereof are 
two documents entitled respectively, 
“Marketing Agreement Regulating the 
Handling of Milk in the Ohio Valley 
Marketing Area”, and “Order Amending 
the Order Regulating the Handling of 
Milk in the Ohio Valley Marketing 
Area”, which have been decided upon as 
the detailed and appropriate means of 
effectuating the foregoing conclusions. 

It is hereby ordered , That all of this 
decision, except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
said marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order which will be published 
with this decision. 

Determination of representative pe¬ 
riod. The month of August 1961 is 
hereby determined to be the representa¬ 
tive period for the purpose of ascertain¬ 
ing whether the issuance of the attached 
order amending the order regulating the 
handling of milk in the Ohio Valley 
marketing area, is approved or favored 
by producers, as defined under the terms 
of the order as hereby proposed to be 
amended, and who, during such repre¬ 
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sentative period, were engaged in the 
production of milk for sale within the 
aforesaid marketing area. 

Signed at Washington, D.C., on No¬ 
vember 21, 1961. 

James T. Ralph, 
Assistant Secretary. 

Order 1 Amending the Order Regulating 

the Handling of Milk in the Ohic^ Val¬ 
ley Marketing Area 

§ 1024.0 Findings and determinations. 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such 
findings and determinations may be* in 
conflict with the findings and determi¬ 
nations set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon certain proposed amendments to 
the tentative marketing agreement and 
to the order regulating the handling of 
milk in the Ohio Valley marketing area. 
Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend tc effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as deter¬ 
mined pursuant to section 2 of the Act, 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the said marketing area, and the mini¬ 
mum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and whole¬ 
some milk, and be in the public interest; 

(3) The said order as hereby amended, 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the' respective classes of 
industrial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held; and 

(4) It is hereby found that the neces¬ 
sary expense of the market administra¬ 
tor for the maintenance and functioning 
of such agency will require the payment 
by each handler, excluding a coopera¬ 
tive association in its capacity as a han¬ 
dler pursuant to § 1024.17(c), as his pro 
rata share of such expense, 4 cents per 
hundredweight or such amount not to 
exceed 4 cents per hundredweight as the 


1 This order shall not become effective un¬ 
less and until the requirements of § 900.14 
of the rules of practice and procedure gov¬ 
erning proceedings to formulate marketing 
agreements and marketing orders have been 
met. 
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Secretary may prescribe, with respect to 

(1) producer milk, (ii) milk received 
from a cooperative association in its 
capacity as a handler pursuant to 
§ 1024.17(c), (iii) other source milk allo¬ 
cated to Class I at a pool plant, and (iv) 
milk at a fluid milk plant which is a non¬ 
pool plant in accordance with § 1024.75 

(a) or (b). 

Order relative to handling. It is 
therefore ordered, That on and after the 
effective date hereof, the handling of 
milk in the Ohio Valley marketing area 
shall be in conformity to and in com¬ 
pliance with the terms and conditions of 
the aforesaid order, as amended, and as 
hereby further amended, and the afore¬ 
said order is hereby further amended as 
follows: 

§ 1024.10 [Amendment] 

1. In § 1024.10 insert after the word 
‘‘farmers” wherever it appears the fol¬ 
lowing parenthetical phrase: “(includ¬ 
ing such milk received from a cooperative 
association in its capacity as a handler 
pursuant to § 1024.17 (c)) 

§ 1024.12 [Amendment] 

2. In § 1024.12 delete the period at the 
end of paragraph (b) and add the fol¬ 
lowing language: “or by a cooperative 
association in its capacity as a handler 
pursuant to § 1024.17(c).” 

§ 1024.13 [Amendment] 

3. In § 1024.13 redesignate paragraphs 

(b) and (c) as paragraphs (c) and (d), 
respectively, and insert a new paragraph 
(b) to read as follows: 

(b) Received from producers by a co¬ 
operative association in its capacity as a 
handler pursuant to § 1024.17(c); 

§ 1024.14 [Amendment] 

4. In § 1024.14(a) delete subparagraph 

(2) and substitute the following: 

(2) producer milk and milk received 
from a cooperative association in its 
capacity as a handler pursuant to 
§ 1024.17(c), and 

5. Delete § 1024.17 and substitute the 
following: 

§ 1024.17 Handler. 

“Handler” means: 

(a) Any person who operates a fluid 
milk plant; 

(b) Any cooperative association with 
respect to milk diverted by it in accord¬ 
ance with the conditions set forth in 
§ 1024.13; and 

(c) Any cooperative association with 
respect to the milk of its producer mem¬ 
bers which is delivered for the account 
of the cooperative association from the 
farm to the pool plant (s) of another 
handler in a tank truck owned by, op¬ 
erated by, or under contract to such 
cooperative association if the coopera¬ 
tive association has notified in writing 
prior to delivery both the market ad¬ 
ministrator and the handler to whom the 
milk is delivered that it wishes to be the 
handler for such milk. Such milk shall 
be considered as having been received 
by the cooperative association at the lo¬ 
cation of the plant to which it was 
delivered. 


§ 1024.30 [Amendment] 

6. In § 1024.30(a)(l) delete subdivi¬ 
sion (ii) and substitute the following: 

(ii) Fluid milk products received from 
other pool plants and milk received from 
a cooperative association in its capacity 
as a handler pursuant to § 1024.17(c); 

§ 1024.31 [Amendment] 

7. In 5 1024.31(b)(1) delete the lan¬ 
guage preceding subdivision (i) and 
delete subdivision (i) and substitute the 
following: “On or before the 20th day 
after the end of the month his producer 
or dairy farmer payroll for such month 
which shall show for each producer or 
dairy farmer, as the case may be (and 
for each pool plant and for each fluid 
milk plant subject to § 1024.75(b) in the 
case of those handlers operating such 
plants): (i) The total pounds of milk re¬ 
ceived, including for the months of April 
through July the total pounds of base 
and excess milk for each producer;”. 

§ 1024.41 [Amendment] 

8. In § 1024.41(b) delete subparagraph 
(5) and substitute the following: 

(5) in shrinkage, excluding shrinkage 
of other source milk, not to exceed the 
following: 

(i) Two percent of skim milk and but- 
terfat, respectively, in producer milk 
physically received at a pool plant; plus 

(ii) One and one-half percent of skim, 
milk and butterfat, respectively, in milk 
received at a pool plant from a coopera¬ 
tive association in its capacity as a han¬ 
dler pursuant to § 1024.17(c), except that 
if the handler of such pool plant files 
notice with the market administrator on 
or before the date he submits his monthly 
report applicable to such milk pursuant 
to § 1024.30 that he is purchasing such 
milk on the basis of weights determined 
at the farm from farm bulk tank meas¬ 
urements the applicable percentage shall 
be two percent; plus 

(iii) One and one-half percent of skim 
milk and butterfat, respectively, in fluid 
milk products received at a pool plant in 
bulk as a transfer from other pool plants; 
less 

(iv) One and one-half percent of skim 
milk and butterfat, respectively, in fluid 
milk products transferred in bulk from a 
pool plant to other plants; and plus 

(v) One-half of one percent of skim 
milk and butterfat, respectively, in pro¬ 
ducer milk received by a cooperative 
association in its capacity as a handler 
pursuant to § 1024.17(c) unless the ex¬ 
ception provided in subdivision (ii) of 
this subparagraph applies; and 

§ 1024.42 [Amendment] 

9. In § 1024.42 delete paragraphs (a) 
and (b) and substitute the following: 

(a) Compute the total shrinkage for 
each handler, or for each pool plant in 
the case of those handlers operating pool 
plants, by subtracting the skim milk and 
butterfat, respectively, classified as Class 
I milk pursuant to § 1024.41(a) (1) and 
as Class II milk pursuant to § 1024.41 (b> 
(1), (2), (3), and (4) (subject to the 
provisions of §§ 1024.43 through 1024.45) 
from the receipts of the skim milk and 
butterfat, respectively, required to be re¬ 
ported pursuant to § 1024.30, and 


(b) Prorate the total shrinkage of 
skim milk and butterfat, respectively, 
computed pursuant to paragraph (a) of 
this section, to (1) the total of the 
pounds of milk received from producers 
(excluding milk diverted by the handler) , 
received from a cooperative association 
in its capacity as a handler pursuant to 
§ 1024.17(c), and received from other 
pool plants as transfers in the form of 
fluid milk products in bulk in excess of 
transfers of such products in bulk to 
other plants, and (2) the total pounds 
of other source milk received in bulk in 
the form of fluid milk products. 


§ 1024.44 [Amendment] 

10. In § 1024.44 delete the introduc¬ 
tory text preceding paragraph (a) and 
delete paragraph (a) and substitute the 
following: 


Skim milk or butterfat disposed of by 
a handler from a pool plant or by a co¬ 
operative association in its capacity as 
a handler pursuant to § 1024.17(c) shall 
be classified as follows: 

(a) As Class I milk if transferred or 
diverted in the form of a fluid milk 
product to a pool plant of the same han¬ 
dler or of another handler unless utiliza¬ 
tion in Class II is claimed by the handler 
or handlers, as the case may be, in their 
reports submitted pursuant to § 1024.30 
or such milk is classified pursuant to 
paragraph (b) of this section: Provided, 
That the skim milk or butterfat so class¬ 
ified as Class II milk shall be limited to 
the amount of skim milk or butterfat, re¬ 
spectively, remaining in Class II milk in 
the transferee plant after making the 
assignments pursuant to § 1024.46(a) 
(1) through (4) and the corresponding 
steps of § 1024.46(b) and any additional 
amounts of skim milk or butterfat so 
transferred shall be classified as Class I 
milk: And provided further. That for 
transfers or diversions between pool 
plants, if the transferor or diverting 
plant has other source milk during the 
month, the skim milk or butterfat so 
transferred or diverted shall be classi¬ 
fied at both plants so as to allocate the 
highest priced available class utilization 
to the producer milk at both plants : Ana 
provided also, That in no case shall the 
assignment of transferred skim milk or 
butterfat to Class I in the transferee 
plant exceed the difference between the 
transferee plant’s total receipts of miiK 
and milk products and the utilization by 
the transferee plant in Class II; 


11 In § 1024.44 redesignate para¬ 
graphs (b), (c), and (d) as paragraphs 
(c), (d), and (e), respectively, and in¬ 
sert a new paragraph (b) to read a 
follows: 


b) If a specified utilization of skun 
ik and butterfat transferred to a pooi 
nt of another handler by a coopera- 
s association in its capacity as a nan- 
r pursuant to § 1024.17(c) is 
imed by both handlers pursuant^ 
-agraph (a) of this section, such skim 
Ik and butterfat shall be classified P£ 
a to the respective amounts remain 
■ in each class at the pool plant ^ 
eiving handler after making th as 
nments pursuant to § 1024.46(a) 

I the corresponding step of § i 
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§ 1024.45 [Amendment] 

12. In § 1024.45 delete the language 
preceding the proviso and substitute the 
following: “For each month the market 
administrator shall correct for mathe¬ 
matical and other obvious errors the re¬ 
ports of receipts and utilization submit¬ 
ted pursuant to § 1024.30 by each han¬ 
dler and shall compute the total pounds 
of skim milk and butterfat, respectively, 
in Class I milk and Class II milk for such 
handler:”. 

§ 1024.46 [Amendment] 

13. In § 1024.46(a) delete subpara¬ 
graph (1) and substitute the following: 

(1) Subtract from the total pounds 
of skim milk in Class II milk the pounds 
of skim milk classified pursuant to 
§ 1024.41(b) (5) (i) through (iv); 

14. In § 1024.46(a) delete the word 
“and” in subparagraph (7), redesignate 
subparagraph (8) as subparagraph (9) 
and insert a new subparagraph (8) to 
read as follows: 


(8) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk received from a cooperative 
association in its capacity as a handler 
pursuant to § 1024.17(c) according to its 
classification determined pursuant to 
§ 1024.44 (a) or (b); and 

§ 1024.53 [Amendment] 


15. In § 1024.53 delete the language 
preceding the mileage schedule and sub¬ 
stitute the following: “For that milk re¬ 
ceived from producers or from a coopera¬ 
tive association in its capacity as a 
handler pursuant to § 1024.17(c) at a 
pool plant located 80 miles or more from 
the County Courthouse in Evansville, 
Indiana, or Owensboro, Kentucky, 
whichever is nearer, by the shortest 
hard-surfaced highway distance, as de¬ 
termined by the market administrator, 
and which is classified as Class I milk, 
the price specified in § 1024.51(a) shall 
r e ii re ^ uce d at the rate set forth in the 
following schedule according to the loca¬ 
tion of the pool plant where such milk 
is received:”. 


§ 1024.60 [Amendment] 

« J 6 ' , In § 1024.60 insert after the word 
plant (s) ” which appears 4n the lan¬ 
guage preceding the proviso the words 
and by a cooperative association in its 
as a handler pursuant to 
§ 1024.17 (b) or (c)”. 

§ 1024.61 [Amendment] 


?5 n i § x 1024 61(b) insert after tt 
i ^ plant” the words “or is receive 
y a cooperative association in its capac 

(b) or ^ c) h ^ ndler pursuant t0 § 1024.1 


§ 1024.70 [Amendment] 

anrf cnK w 10 ? 4,70 delete paragraph (1 
substitute the following: 

an amount computed by mi 
<Jucterf S f he pounds °f any overage d 
§ 1024 d 4 fi f (n O wQ % each . class pursuant 
sten~ in 6 * a i n?j and the corresponds 

class pricets) ; 46(b) by the appIicat 


§ 1024.71 [Amendment] 

19. In § 1024.71 delete paragraph (a) 
and substitute the following: 

(a) Combine into one total the values 
computed pursuant to § 1024.70 for all 
handlers operating pool plants and for 
all cooperative associations in their 
capacity as handlers pursuant to 
§ 1024.17 (b) or (c) who made the re¬ 
ports prescribed in § 1024.30 and who 
made the payments pursuant to 
§§ 1024.80 and 1024.82 for the preceding 
month; 

§ 1024.74 [Amendment}' 

20. In § 1024.74(a) delete the colon at 
the end of the introductory text pre¬ 
ceding subparagraph (1) and add the 
following language: “and each coopera¬ 
tive association which is a handler pur¬ 
suant to § 1024.17 (b) or (c):”. 

§ 1024.75. [Amendment] 

21. In § 1024.75(b)(1) change the 

reference listed in the second proviso 
as “§ 1042.44 (c) or (d)” to read 

“§ 1024.44 (d) or (e) ”. 

§ 1024.80 [Amendment] 

22. In § 1024.80 add a new paragraph 
(g) to read as follows: 

(g) In the case of milk received by a 
handler from a cooperative association 
in its capacity as a handler pursuant to 
§ 1024.17(c), such handler shall pay on 
or before the 14th day after the end of 
each month to such cooperative associa¬ 
tion for milk so received during the 
month an amount not less than the 
value of such milk computed at the ap¬ 
plicable class prices for the location of 
the plant of the buying handler at which 
such milk was physically received. 

§ 1024.82 [Amendment] 

23. In § 1024.82 delete the words “at 
his pool plant (s) ”. 

§ 1024.83 [Amendment] 

24. In § 1024.83 delete the words “at 
his pool plant(s)”. 

§ 1024.85 [Amendment] 

25. In § 1024.85(b) insert after the 
word “received” the words “from pro¬ 
ducers or by a cooperative association 
in its capacity as a handler pursuant to 
§ 1024.17(c)”. 

26. Delete § 1024.86 and substitute the 
following: 

§ 1024.86 Expense of administration. 

As his pro rata share of the expense 
of the administration of this part, each 
handler, excluding a cooperative asso¬ 
ciation in its capacity as a handler pur¬ 
suant to § 1024.17(c), shall pay to the 
market administrator on or before the 
12th day after the end of each month 4 
cents uqt hundredweight or such lesser 
amount'as the Secretary may prescribe 
for each hundredweight of skim milk 
and butterfat contained in his receipts 
during the month of (a) producer milk 
(including such handler’s own farm pro¬ 
duction) , (b) milk received from a co¬ 
operative association in its capacity as 
a handler pursuant to § 1024.17(c), and 


(c) other source milk allocated to Class 
I milk pursuant to § 1024.46(a) (3) and 
the corresponding step of § 1024.46(b). 
A handler operating a fluid milk plant 
which is a nonpool plant shall pay ad¬ 
ministrative assessments in accordance 
with § 1024.75. 

[F.R. Doc. 61-11191; Filed, Nov. 24, 1961; 

8:51 a.m.] 

DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Social Security Administration 
[ 20 CFR Part 404 ] 

[Regs. 4, Arndt.] 

FEDERAL OLD-AGE, SURVIVORS, AND 
DISABILITY INSURANCE 

Payments and Reports By States; 
Proposed Rule Making 

Notice is hereby given pursuant to 
the Administrative Procedure Act ap¬ 
proved June 11, 1946, that the amend¬ 
ment to the regulations set forth in 
tentative form below is proposed by the 
Commissioner of Social Security, with 
the approval of the Secretary of Health, 
Education, and Welfare, as an amend¬ 
ment to present Social Security Adminis¬ 
tration Regulations No. 4, as amended 
(20 CFR 404.1 et seq.). It is proposed to 
amend Regulations No. 4, § 404.1221, to 
reflect the increase in contribution rates 
in a State’s old-age, survivors, and dis¬ 
ability insurance coverage agreement 
with the Secretary of Health, Education, 
and Welfare provided for in the 1961 
amendments to the Social Security Act. 
It is also proposed to amend Regulations 
No. 4, § 404.1222, § 404.1240, § 404.1250, 
§ 404.1256, § 404.1262, and § 404.1266, and 
to add new § 404.1222a, § 404.1250a, and 
§ 404.1250b, to implement the provisions 
of section 218(e) of the Social Security 
Act providing for a limit on the amount 
of contributions due under a State’s old- 
age, survivors, and disability insurance 
coverage agreement with the Secretary of 
Health, Education, and Welfare in cer¬ 
tain situations where an individual is 
employed by more than one political sub¬ 
division, or by the State and one or more 
political subdivisions, during a calendar 
year. 

Prior to the final adoption of the pro¬ 
posed amendment, consideration will be 
given to any data, views, or arguments 
pertaining thereto which are submitted 
in writing in duplicate to the Commis¬ 
sioner of Social Security, Department of 
Health, Education, and Welfare Build¬ 
ing, Fourth and Independence Avenue, 
SW., Washington 25, D.C., within a 
period of 30 days from the date of pub¬ 
lication of this Notice in the Federal 
Register. 

The proposed amendment is to be is¬ 
sued under the authority contained in 
sections 205(a), 218(e), 218(i), and 1102 
of the Social Security Act, 53 Stat. 1368, 
as amended, 74 Stat. 930, 64 Stat. 517, as 
amended, 46 Stat. 647, as amended; and 
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section 5 of Reorganization Plan No. 1 
of 1953, 67 Stat 18. 

[seal] H. W. L. Mitchell, 

Commissioner of Social Security. 

August 17, 1961. 

Approved: November 20, 1961. 

Wilbur J. Cohen, 

Acting Secretary of Health , 
Education, and Welfare. 

Regulations No. 4, as amended, of the 
Social Security Administration (20 CFR 
404.1 et seq.) are further amended as 
follows: 

1. Section 404.1221 is amended to read 
as follows: 


§ 404.1221 Rale and computation of 
contributions. 

(a) Contributions for calendar years 
prior to 1955 . The rates of taxes imposed 
on employees by section 1400 of the In¬ 
ternal Revenue Code of 1939 for the 
respective calendar years are as follows: 

Percent 

For the calendar years 1951 to 1953, 


both Inclusive_ 1 y 2 

For the calendar year 1954_ 2 


The rates of taxes imposed on employers 
by section 1410 of the Internal Revenue 
Code of 1939 for the respective calendar 
years are as follows: 

Percent 

For the calendar years 1951 to 1953, 


both inclusive_ 1 y 2 

For the calendar year 1954_ 2 


(b) Contributions for calendar years 
after 1954. (1) The rates of taxes im¬ 

posed on employees by section 3101 of the 
Internal Revenue Code of 1954 for the 
respective calendar years are as follows: 


For the calendar years: 

1955 and 1956__— 

1957 and 1958__ 

1959 ... 

1960 and 1961_ 

1962 ___ 

1963 to 1965, both inclusive 

1966 and 1967-_ 

1968 and subsequent years- 


Percent 
— 2 

- 2*4 

- 2% 

- 3 

- 3i/ 8 

- 3% 

- 4y 8 

- 4% 


(2) The rates of taxes imposed on em¬ 
ployers by section 3111 of the Internal 
Revenue Code of 1954 for the respective 
calendar years are as follows: 


For the calendar years: 

< 1955 and 1956.. 

1957 and 1958_-_ 

1959 ... 

1960 and 1961_-_ 

1962 ... 

1963 to 1965, both inclusive. 

1966 and 1967. 

1968 and subsequent years.. 


Percent 
- 2 
- 2 % 
- 2% 
.. 3 

- 3i/ 8 

- 3% 

- 4i/ 8 

- 4% 


(c) Method of computation of con¬ 
tributions. The contributions are com¬ 
puted by applying to the wages actually 
or constructively paid to an employee the 
rate in effect at the time such wages are 
actually or constructively paid. 

* Example: During 1953, A is engaged in the 
performance of service in employment. In 
the following year, 1954, A receives $250 from 
his employer as remuneration for services 
■which he performed in the preceding year. 
The applicable rate is the rate for the year 
1954 (the year in which the wages are re¬ 
ceived), and not 1 1 / 2 percent, the rate for 
the calendar year 1953 (the year in which 
the services were performed). 


2. Section 404.1222 is amended to read 
as follows: 

§ 404.1222 Liability of State for con¬ 
tributions. 

(a) In general. The State is liable 
for contributions with respect to the 
wages paid to individuals performing 
services in employment as employees in 
any coverage group included in the 
agreement. With respect to service cov¬ 
ered under the agreement and performed 
subsequent to the date of execution of 
the agreement, the liability of the State 
attaches at the time that the wages are 
either actually or constructively paid to 
individuals performing service in em¬ 
ployment as employees in any coverage 
group included in the agreement, not¬ 
withstanding the fact that the wages 
are paid in media other than money 
(for example, wages paid in board or 
lodging; see § 404.1026(a)). If the 
agreement is effective retroactively with 
respect to service in employment per¬ 
formed by individuals as members of any 
coverage group, the liability of the State 
with respect to wages paid during such 
retroactive period attaches as of the date 
of execution of the agreement, or the 
modification of the agreement pursuant 
to which the coverage group is included 
thereunder, as the case may be. 

(b) Measure of State’s liability. The 
amount of the State’s liability for con¬ 
tributions is equal to the sum of the taxes 
which would be imposed by sections 1400 
and 1410 of the Internal Revenue Code 
of 1939, if the services of the employees 
covered by the agreement constituted 
employment as defined in section 1426 
of such code, and the sum of the taxes 
which would be imposed by sections 3101 
and 3111 of the Internal Revenue Code 
of 1954, if the services of the employees 
covered by the agreement constituted 
employment as defined in section 3121 of 
such code. (See § 404.1222a for the com¬ 
putation of contributions where the pro¬ 
visions of section 218(e)(2) of the Act 
are applicable.) 

3. A new § 404.1222a is added follow¬ 
ing § 404.1222, to read as follows: 

§ 404.1222a Limitation on State’s liabil¬ 
ity for contributions for multiple 
employment. 

(a) In general. Notwithstanding 
paragraph (b) of § 404.1222, where: 

(1) An individual in any calendar year 
performs services in employment as an 
employee of a State in one or more cov¬ 
erage groups included in an agreement 
and as an employee of one or more polit¬ 
ical subdivisions of the State in one or 
more coverage groups included in an 
agreement, or as an employee of more 
than one political subdivision in one or 
more coverage groups of each such polit¬ 
ical subdivision included in an agree¬ 
ment; and 

(2) Such State provides all of the 
funds for the payment of that portion 
of the contributions payable with respect 
to the remuneration of such individual 
for services in employment in the cover¬ 
age groups included under the agreement 
which is equivalent to the tax which 
would be imposed by section 3111 of the 
Internal Revenue Code of 1954 if the 


services of such individual constituted 
employment as defined in section 3121 of 
such code; and 

(3) The State is not reimbursed by 
any political subdivision involved for the 
payment of such amounts, the agree¬ 
ment may provide (either in the orignal 
agreement or by a modification thereof) 
that the amount of the State’s liability 
for contributions attributable to the 
remuneration of such individual for such 
services in employment included under 
the agreement shall be computed as 
though the individual had performed 
services in employment in the employ of 
one political subdivision, and, in accord¬ 
ance with such agreement, the State 
shall so compute the contributions at¬ 
tributable to the remuneration of such 
individual. 

(b) Identification of employees in 
multiple employment. Any agreement 
or modification of an agreement which 
provides for the computation of con¬ 
tributions in the manner prescribed in 
paragraph (a) of this section shall 
identify therein the class or classes of 
employees with respect to whose wages 
such manner of computing contributions 
shall apply. For example, the State may 
provide that such computation shall 
apply with respect to the wages paid 
to all individuals for services performed 
in positions covered by a particular re¬ 
tirement system, or it may provide that 
such computation shall apply with re¬ 
spect to the wages paid to all individuals 
who are members of any two or more 
coverage groups designated therein. The 
State shall promptly notify the Depart¬ 
ment if the conditions in paragraph (a) 
of this section are no longer met with 
respect to any class or classes of the 
employees previously identified in the 
agreement or modification thereof. 
Such notification shall identify each 
class of employees and the date on which 
such conditions cease to be inet. 

(c) Effective date. The agreement or 
modification thereof shall also provia 
that such computation of contributions 
shall apply with respect to wages pai 
after an effective date specified therein. 
Such date may be the last day of any 
calendar year but in no event may tn 
contributions be so computed witn . 
spect to wages paid before January . 

1957, in the case of an agreement or 

modification which is mailed or del ?^ 
by other means to the Secretary _ 
January 1.1962, or with respect to 
paid before the first day of the year m 
which the agreement or modification 
mailed or delivered by other mean j 
the Secretary if on or after Janu. y 
1962. 

4. Section 404.1240 is amended by the 
insertion of a new paragraph (a ' 
place of the present ' (d) 

by a revision of present parag a ph 
and the redesignation of this parag v 
as paragraph <e>. Section 404.1240^. 
and (e) as revised will read as i 

Identification numbers. 


and (e) as 
§ 404.1240 

m 0 • 

(d) Unit numbers where cont y h ^°^. 
amounts are limited. Where an reeme nt 
ment or modification of an a^ 
provides for the computation oi 
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tributions in the manner -prescribed in 
§ 404.1222a with respect to some but ,not 
all of the employees of any political sub¬ 
division of the State, special unit num¬ 
bers will be assigned to the political sub¬ 
division, as required, for the purpose of 
identifying the employees of the politi¬ 
cal subdivision with respect to whose 
remuneration contributions are so com¬ 
puted. No special unit number will be 
assigned to a political subdivision in 
which the contributions based on the 
remuneration of all of the employees 
are computed in the manner prescribed 
in § 404.1222a. 

(e) Use. The identification number 
(including coverage group numbers as¬ 
signed to coverage groups and unit num¬ 
bers assigned) shall be shown on the 
State’s records, reports, returns, and 
claims to the extent required by §§ 404.- 
1254, 404.1255(a), 404.1256, and 404.1263 
and by the instructions relating to Forms 
OAR-SI, OAR-S2, OAR-S3, OAR-S4, 
and OAR-S11 to be used by States for 
reporting wages, adjustments, and con¬ 
tributions. 


5. Section 404.1250 is amended to read 

-as follows: 

§ 404.1250 Wage reports and contribu¬ 
tion returns in general. 

(a) Wage reports. Every State which 
enters into an agreement shall make or 
cause to be made, with respect to indi¬ 
viduals performing services in employ¬ 
ment as employees in a coverage group 
included in an agreement, a wage report 
on Form OAR-S3 for each calendar 
quarter (whether or not wages are paid 
therein), beginning with the first calen¬ 
dar quarter with respect to which the 
agreement is effective, until it files a final 
report as required by the provisions of 
§ 404.1252. Every State shall make such 
wage report on Form OAR-S3 with re¬ 
spect to employees of the State in each 
coverage group included in an agreement 
and shall obtain, with respect to employ- 
. every ^her coverage group in¬ 
cluded in the agreement a complete and 
correct wage report on Form OAR-S3 for 
e employees in each such coverage 
.T* 1 ® State shall prepare a re¬ 
capitulation report, Form OAR-S2, iden- 
ea< ?k poli tical subdivision by the 
location , num ber assigned to each 
nriat-la sulK *ivision and, where appro¬ 
bate, identifying' each political subdivi- 
Pnv and each covera se group by the 
?. roui> number and the payroll 
rnrrio urut ? umb er assigned to it, in ac- 
Form^Ar^o 11 instruct; ions relating to 
of tbn AR ^ 2 ’ and sha11 fil0 the original 
thp nr* r ? ca . pi tulation report, along with 
OAR cm 19,1 °? each wage report (Form 
Health? 3 ^ Wlt . h the Apartment of 
Seci ritv E A^ Catlon ’ and Welfare, Social 
M al7^and AdmlnlStrati0n, Baltimore 35 » 

WrfcuUiftn*! r 1 e £ orts °f remuneration for 
Kmtatin* al l* b0r ^ject to $100 wage 
into an w If any state which enters 
with .. greem ent shall, in accordance 
Xy A W 218(c) (5) of the Social Se- 

with resDe’chtr ! 11 ^ 6 fr ° m SUCh agreement 
ices any coverage group serv- 

be excludpfrf Unera *’ on * or w hich would 
(2) under paragraph 

1 sectl0n 209(h) of the Act, the 


State shall include or cause to be. in¬ 
cluded in the wage report on Form OAR- 
S3 and on any report of adjustments on 
Form OAR-S4 for such coverage group 
any remuneration paid in any calendar 
quarter for such services subject to the 
limitation on wages for such services in 
said section 209(h) (2) of the Act; and 
the State shall identify or cause to be 
identified on the wage report (Form 
OAR-S3) and on any report of adjust¬ 
ments (Form OAR-S4) the individuals 
in such coverage group performing such 
services, in accordance with instructions 
relating to Form OAR-S3 and Form 
OAR-S4. 

(c) Contribution returns. The State 
shall also file with the Federal Reserve 
Bank, or any branch thereof, serving the 
district in which the State is located, a 
quarterly contribution return (Form 
OAR-SI), and shall accompany such re¬ 
turn with payment of the amount of 
contributions due and payable. A Cer¬ 
tificate of Deposit (Form OAR-S11) shall 
be filed in quadruplicate. It is not neces¬ 
sary that any of the copies of Form 
OAR-S11 be signed by the depositing 
officer of the State. Form OAR-SI shall 
be securely stapled to the back of the 
triplicate copy of Form OAR-S11. 
Checks for such contributions shall be 
made payable to the Treasurer of the 
United States. A copy of the contribu¬ 
tion return (Form OAR-SI) shall be 
attached to the recapitulation report 
(Form OAR-S2) filed by the State with 
the Department of Health, Education, 
and Welfare. For the purposes of re¬ 
ports and returns under the Act, the 
quarters shall each be 3 calendar months 
as follows: (1) January 1 to March 31, 
both dates inclusive; (2) from April 1 
to June 30, both dates inclusive; (3) 
from July 1 to September 30, both dates 
inclusive; and (4) from October 1 to 
December 31, both dates inclusive. 

(d) Filing of wage reports and contri¬ 
bution returns with district directors of 
internal revenue. (1) Where a State or 
any of its political subdivisions has in its 
employ individuals performing services 
for the State or a political subdivision of 
the State as members of a coverage 
group included under an agreement and 
such individuals also regularly perform 
services identical in nature in the employ 
of employers who are subject to the pro¬ 
visions of subchapter A or E of Chapter 
9 of the Internal Revenue Code of 1939 
and the corresponding provisions of the 
Internal Revenue Code of 1954 with re¬ 
spect to the wages paid by such em¬ 
ployers for such services to such indi¬ 
viduals, and where, with the approval of 
the Internal Revenue Service, the pay¬ 
ment of the taxes and the filing of infor¬ 
mation returns required of employers 
under subchapter A or E of Chapter 9 
of the Internal Revenue Code of 1939 and 
the corresponding provisions of the 
Internal Revenue Code of 1954 are made 
for all such employers by an agent ap¬ 
pointed by them, such State may, with 
respect to such individuals, elect to per¬ 
mit the agent of such employers to file 
tax and information returns with, and to 
make payment thereon to, a district di¬ 
rector of internal revenue in the manner 
and according to the conditions pre¬ 
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scribed in regulations of the Internal 
Revenue Service relating to the em¬ 
ployees’ tax and the employers’ tax under 
subchapter A or E of Chapter 9 of the 
Internal Revenue Code of 1939 and the 
corresponding provisions of the Internal 
Revenue Code of 1954. 

(2) Where the Secretary has been 
furnished with written evidence to the 
effect that a State has made such an 
election and that the Commissioner of 
Internal Revenue has agreed to permit 
a district director of internal revenue to 
accept and receive such contribution and 
information returns and payment of con¬ 
tributions, the filing of such tax and 
information returns with, and the pay¬ 
ment of such contributions to, the district 
directors shall be deemed to be compli¬ 
ance with the requirements imposed 
upon the State by paragraphs (a) and 
(c) of this section, except that nothing 
contained in this paragraph shall relieve 
any such State of its obligations and re¬ 
sponsibilities under its agreement and 
the regulations in this subpart relative 
to its liability for the payments required 
under its agreement. 

6. Sections 404.1250a and 404.1250b 
are added immediately after present 
§ 404.1250 to read as follows: 

§ 404.1250a Wage reports and contribu¬ 
tion returns for employees perform¬ 
ing services in more than one cover¬ 
age group. 

(a) Employee of State in more than 
one coverage group. Where an individ¬ 
ual performs services in employment as 
an employee of the State in more than 
one coverage group included in an agree¬ 
ment, the aggregate wages paid to such 
employee by the State, not in excess of 
$3,600 paid in any calendar year prior 
to 1955, not in excess of $4,200 paid in 
any calendar year after 1954 and prior 
to 1959, and not in excess of $4,800 paid 
in any calendar year after 1958 by the 
State, shall be reported in the report 
filed for only one such coverage group, 
in such manner as may be specified in 
the agreement. 

(b) Employee of political subdivision 
in more than one coverage group. 
Where an individual performs services in 
employment as an employee of a political 
subdivision of the State in more than 
one coverage group included in an agree¬ 
ment, the aggregate wages paid to such 
employee by the political subdivision, 
not in excess of $3,600 paid in any calen¬ 
dar year prior to 1955, not in excess of 
$4,200 paid in any calendar year after 
1954 and prior to 1959, and not in ex¬ 
cess of $4,800 paid in any calendar year 
after 1958 by the political subdivision, 
shall be reported in the report filed for 
only one such coverage group, in such 
manner as may be specified in the 
agreement. 

(c) Employee of State and of one or 
more political subdivisions. Where an 
individual performs services in employ¬ 
ment as an employee of the State in one 
or more coverage groups included in an 
agreement and as an employee of one 
or more political subdivisions of a State 
in one or more coverage groups included 
in an agreement and the State agree¬ 
ment does not provide for the computa- 
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tion of contributions pursuant to section 
218(e)(2), the aggregate wages paid to 
such employee by the State, not in excess 
of $3,600 paid in any calendar year prior 
to 1955, not in excess of $4,200 paid in 
any calendar year after 1954 and prior 
to 1959, and not ir excess of $4,800 paid 
in any calendar year after 1958 by the 
State, shall be reported by the State in 
accordance with paragraph (a) of this 
section, and the aggregate wages paid to 
such employee by each political subdivi¬ 
sion of the State, not in excess of $3,600 
paid in any calendar year prior to 1955, 
nothin excess of $4,200 paid in any calen¬ 
dar year after 1954 and prior to 1959, and 
not in excess of $4,800 paid in any cal¬ 
endar year after 1958 by each such po¬ 
litical subdivision, shall be reported by 
each political subdivision in accordance 
with paragraph (b) of this section. 

(d) Employee of more than one politi¬ 
cal subdivision. Where an individual 
performs services in employment as an 
employee of one political subdivision in 
one or more coverage groups included in 
an agreement and as an employee of one 
or more other political subdivisions in 
one or more coverage groups included in 
an agreement and the State agreement 
does not provide for the computation of 
contributions pursuant to section 
218(e)(2), the aggregate wages paid to 
such employee by each such political sub¬ 
division, not in excess of $3,600 paid in 
any calendar year prior to 1955, not in 
excess of $4,200 paid in any calendar year 
after 1954 and prior to 1959, and not in 
excess of $4,800 paid in any calendar year 
after 1958 by each such political subdivi¬ 
sion, shall be reported by each such 
political subdivision in accordance with 
paragraph (b) of this section. 

(e) Employees performing services for 
more than one employer; section 218(e) 

(2) applicable —(1) Employee of State 
and one or more political subdivisions. 
Where an agreement provides for the 
computation of contributions for any 
calendar year in accordance with section 
218(e) (2) of the Act with respect to an 
individual who performs services in em¬ 
ployment as an employee of the State in 
one or more coverage groups included 
in an agreement and as an employee of 
one or more political subdivisions of such 
State in one or more coverage groups in¬ 
cluded in an agreement, the aggregate 
wages paid to such employee by the State 
and the political subdivisions, not in ex¬ 
cess of $4,200 paid in any such calendar 
year after 1956 and prior to 1959, and 
not in excess of $4,800 paid in any such 
calendar year after 1958, shall be re¬ 
ported. The wages shall be reported by 
the State and each such political subdi¬ 
vision in accordance with § 404.1255 for 
the calendar quarter in which paid until 
the maximum amount for each such 
calendar year has been reached. In de¬ 
termining when the maximum amount 
has been reached for any such calendar 
year, the State shall consider only the 
wages with respect to which it has been 
authorized by the agreement to compute 
the contributions in accordance with sec¬ 
tion 218(e) ( 2 ). 

(2) Employee of more than one po¬ 
litical subdivision. Where an agree¬ 
ment provides for the computation of 


contributions for any calendar year in 
accordance with section 218(e)(2) of 
the Act with respect to an individual who 
performs services in employment as an 
employee of one political subdivision of 
the State in one or more coverage groups 
included in an agreement and as an em¬ 
ployee of one or more other political sub¬ 
divisions of the State in one or more 
coverage groups included in an agree¬ 
ment, the aggregate wages paid to such 
employee by such political subdivisions, 
not in excess of $4,200 paid in any such 
calendar year after 1956 and prior to 
1959, and not in excess of $4,800 paid in 
any such calendar year after 1958, shall 
.be reported. The wages shall be re¬ 
ported by each such political subdivision 
in accordance with § 404.1255 for the 
calendar quarter in which paid until the 
maximum amount for each such cal¬ 
endar year has been reached. In de¬ 
termining when the maximum amount 
has been reached for any such calendar 
year, the State shall consider only the 
wages with respect to which it has been 
authorized by the agreement to compute 
the contributions in accordance with 
section 218(e) ( 2 ). 

§ 404.1250b Filing of single wage re¬ 
port where individual is jointly em¬ 
ployed by more than one employer. 

Where the State and any of its politi¬ 
cal subdivisions or any two or more po¬ 
litical subdivisions jointly employ any 
individuals to perform services in em¬ 
ployment, the aggregate wages paid to 
such individuals by the State and any 
of its political subdivisions, or by any 
two or more political subdivisions, as the 
case may be, may, upon request by the 
State and with the approval of such re¬ 
quest by the Secretary, be reported by an 
agent duly appointed to file such reports 
if: 

(a) There is included in the agree¬ 
ment each of the coverage groups of em¬ 
ployees of the State and its political 
subdivisions, or of two or more political 
subdivisions, as the case may be, of 
which such individuals are members; 

(b) There is uniformity with respect 
to such coverage groups in the effective 
dates of coverage and both in the serv¬ 
ices covered and the services excluded 
from coverage; 

(c) There is filed by such agent one 
wage report for each calendar quarter on 
Form OAR-S3, which includes the aggre¬ 
gate of the wages paid to such individuals 
as employees of the State and as em¬ 
ployees of any of its political subdivi¬ 
sions, or as employees of any two or more 
political subdivisions, as the case may be. 
In computing the aggregate wages to be 
reported, there shall be included in the 
wage report the wages (not in excess of 
$4,200 paid in any calendar year subse¬ 
quent to 1954 and prior to 1959, and not 
in excess of $4,800 paid in any calendar 
year after 1958) paid or caused to be 
paid by the State and the wages (not 
in excess of $4,200 paid in any calendar 
year subsequent to 1954 and prior to 
1959, and not in excess of $4,800 paid 
in any calendar year after 1958) paid 
or caused to be paid by each political 
subdivision of the State, or, if the indi¬ 
vidual is not employed by the State, the 
wages (not in excess of $4,200 paid in 


any calendar year subsequent to 1954 
and prior to 1959, and not in excess of 
$4,800 paid in any calendar year after 
1958) paid or caused to be paid by each 
political subdivision of the State by 
which such individual is employed. (For 
provisions relating to the furnishing of 
wage statements to employees see 
§ 404.1230.) 

(d) There is included on the wage re¬ 
port (Form OAR-S3) the name and iden¬ 
tification number of the State and of 
each political subdivision of the State, 
by which the individual is employed, or, 
if the individual is not employed by the 
State, the name and identification num¬ 
ber of each such political subdivision, 
and the name and address and the iden¬ 
tification number of the agent by which 
the wage reports are filed. 

7. Section 404.1256(a) is revised to 
read as follows: 


§ 404.1256 Records. 

(a) Records of States. Every State 
which enters into an agreement shall 
keep or cause to be kept accurate records 
of all remuneration (whether in cash or 
in a medium other than cash) paid to 
employees performing services in em¬ 
ployment in a coverage group included 
in an agreement after the effective date 
of such agreement, for services covered 
by such agreement. Such records may 
be maintained by such State, or, with 
respect to employees of any political sub¬ 
division thereof, by such political sub¬ 
division. No particular form is pre¬ 
scribed for keeping the records required 
by this paragraph. Each State shall use 
or cause to be used such forms and sys¬ 
tems of accounting as will enable the 
Secretary to ascertain whether the con¬ 
tributions for which the State is liable 
are correctly computed and paid. Where 
contributions attributable to the remu¬ 
neration of an employee are computed 
by a State in accordance with § 404.1222a, 
the State shall use or cause to be used 
procedures of record keeping or systems 
of accounting from which the State can 
ascertain currently accurate information 
as to the amount of wages subject to 
such computation received by such em¬ 
ployee from all political subdivisions by 
which he is employed in any calendar 
year. Such records shall show with ie- 
spect to each employee: . 

(1) The name, address, and account 

number of the employee (see § 4 y.i^ 
relating to account numbers) and s 
additional information with resp fr n4- 
the employee as is required by H 
1243(a) when the employee does nou 
show his account number card as issueu 
to him by the Social Security Adminis¬ 
tration. , „ anV 

(2) The total amount (including any 

sum withheld therefrom as ■ 

or for any other reason) and , 7 ?; p 
each remuneration payment and u '■ v 
riod of services covered by such pay .. ’ 

(3) The amount of such remunerat 
payment which constitutes wages 

§ 404.1026 for wages and § 404 . 10 -/ 
exclusion from wages); and f 

(4) The amount of employees . 

tribution, if any, withheld or coUe 
with respect to such payment, an 
lected at a time other than the time 
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payment was made, the date collected. 
If the total remuneration payment (sub- 
paragraph (2) of this paragraph) and 
the amount thereof which is subject to 
contribution (subparagraph (3) of this 
paragraph) are not equal, the reason 
therefor shall be made a matter of rec¬ 
ord. Accurate records of the details of 
each adjustment or settlement made pur¬ 
suant to § 404.1261 or § 404.1262 shall 
also be kept. 

8. Section 404.1262 is amended to read 

as follows: 

§404.1262 Adjustment of overpayment 
of contributions. 

(a) In general. If a State pays more 
than the correct amount of contribu¬ 
tions, the State shall cause the adjust-, 
ment of the overpayment by reporting 
such amount either as an adjustment of 
total contributions due with the first 
Quarterly wage report filed after notifica¬ 
tion of the overpayment by the Social 
Security Administration or as a single 
adjustment of total contributions due 
with any contribution return filed prior 
to the filing of such quarterly wage re¬ 
port. Such report or return shall in¬ 
clude, or be accompanied by, a statement 
of the reason for the overpayment and of 
the reason why adjustment is in order. 

(b) Overpayment due to overreporting 
of wages; in general. If the overpayment 
is due to an overreporting of the amount 
of wages paid to one or more employees 
during one or more calendar quarters, 
and such overpayment is not adjusted in 
accordance with paragraph (a) of this 
section, a report on Form OAR-S4 show¬ 
ing the amount or amounts of wages 
previously reported for the quarter or 
quarters and the correct amount or 
amounts of wages, if any, paid to such 
employee in such calendar quarter or 
quarters, shall be filed upon ascertain¬ 
ment of the error by the State, together 
with a copy of the Form OAR-SI pre¬ 
pared in accordance with the instruc¬ 
tions contained thereon. Such report 
shall include, or be accompanied by, a 
statement of the reason why the origi¬ 
nal reporting of wages was incorrect. 

(c) Refund of overpayment due to 
overreporting of wages; section 218(e) 

applicable —(1) in general. If the 
overreporting of the amount of. wages 
Paid to one or more employees during 
one or more calendar years is due to a 
computation of contributions in accord- 
ance with § 404.1222a for a year or years 

iP-i* 16 year in wbich the agreement 
modification providing for such com- 
putation is entered into or if the over- 
due to a fai lure to compute 
as rec * uired in accordance 
thp J 4 p 4,1222a » the State shall adjust 
OAp°Q e !^ ayment by a report on Form 
^ m accordance with the proce- 
es m paragraph (b) o: this section, 
vei payment due to an overreporting 
durinf GS Paid to one or more employees 
whiob" ri° ne ° r more calen dar quarters 
tation r n ° t . resi ? lt from the compu- 
comrmtp con J r f b utions or a failure to 

, in acc ° rdance 
bythp Q+of 222a sha11 also be adjusted 

ance 1 mf® ° n 0rm OAR ~ Si in accord- 
paiagraph (b) of this section. 
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If the adjustment of such an overpay¬ 
ment will result in an underreporting of 
wages for any employee by the State or 
any political subdivision, the report 
which adjusts the overpayment shall be 
accompanied by an adjustment report 
prepared in accordance with § 404.1261 
with respect to each such underreport¬ 
ing. If the adjustment of such an over¬ 
payment will not result in an underre¬ 
porting of wages for ^ny employee by 
the State or any political subdivision, the 
report which adjusts the overpayment 
shall include, or be accompanied by, a 
statement that the adjustment of the 
overpayment will not result in any such 
underreporting. 

(2) Extent of refund or credit. If the 
State has collected or caused to be col¬ 
lected contributions from employees with 
respect to such overpayment in amounts 
which exceed the amount of taxes which 
would have been imposed by section 3101 
of the Internal Revenue Code of 1954 
if the services covered under the agree¬ 
ment were performed in the employ of 
one employer and constituted employ¬ 
ment as defined in section 3121 of such 
code and Forms W-2 have been issued 
to the employees which reflect such ex¬ 
cess collection of contributions with 
respect to an amount of wages which 
is being adjusted, the State’s claim for 
refund or credit shall be limited to the 
amounts overpaid which are equivalent 
to the taxes which would have been 
imposed by section 3111 of the Internal 
Revenue Code of 1954 if the services 
constituted employment as defined in 
section 3121 of such code. In this event 
the State shall not amend or cause to be 
amended any previously issued em¬ 
ployee’s statement on Form W-2 for the 
purpose of conforming the amounts of 
•wages on such previously issued state¬ 
ments with the amounts as adjusted in 
accordance with the provisions of this 
section. (See § 404.1266 relating to ad¬ 
justment of employee contributions.) If 
(i) the State has not collected or caused 
to be collected such excess contributions 
from employees with respect to such 
overpayment and the Forms W-2 which 
have been issued to such employees 
show only the amount of contributions 
actually collected from employees with 
respect to an amount of wages which is 
being adjusted, or (ii) such excess con¬ 
tributions have been collected from em¬ 
ployees with respect to such overpay¬ 
ment but Forms W-2 which reflect such 
excess collection have not yet been is¬ 
sued with respect to an amount of wages 
which is being adjusted, the State may 
claim a refund or credit with respect to 
the amounts overpaid equivalent to the 
taxes which would have been imposed 
by sections 3101 and 3111 of the Internal 
Revenue Code of 1954 if such services 
had constituted employment as defined 
in section 3121 of such code. Where the 
State’s claim for refund or credit is for 
this total amount of the overpayment, 
the adjustment report shall include, or 
be accompanied by, a statement that 
such excess contributions have not been 
collected from employees, or, where such 
excess contributions have been collected, 
that Forms W-2 have not yet been issued 
and that such forms when issued will 


show the correct amount of employee 
contributions. 

9. Section 404.1266 is amended to read 
as follows: 

§ 404.1266 Adjustment of employee 
contributions. 

(a) In general. If a State deducts 
or causes to be deducted employees’ con¬ 
tributions with respect to remuneration 
paid to employees in coverage groups in¬ 
cluded in an agreement with the Secre¬ 
tary of Health, Education, and Welfare, 
the amount deducted or caused to be de¬ 
ducted from the remuneration of an em¬ 
ployee or any correction in the under¬ 
collection or overcollection of such 
amount, is a matter for settlement be¬ 
tween the employee and the State or 
political subdivision, as the case may be. 
Any correction of an undercollection or 
overcollection of an employee’s contri¬ 
bution shall be shown on statements 
furnished to the employee in accordance 
with § 404.1230. Where, however, state¬ 
ments have been issued to an employee 
on Forms W-2 and the State submits an 
adjustment of an overpayment in ac¬ 
cordance with § 404.1262(c) with respect 
to which the State’s claim for refund 
or credit is for less than the total amount 
of the overpayment, the previously is¬ 
sued Forms W-2 shall not be corrected 
to reflect such adjustment. 

(b) Multiple employment involved. 
If wages are paid to an employee during 
a calendar year by the State and one or 
more political subdivisions thereof or by 
more than one political subdivsion and 
the amount of contributions collected or 
caused to be collected from the employee 
with respect to such wages exceeds the 
amount of tax which would have been 
imposed by section 3101 of the Internal 
Revenue Code of 1954 if the services were 
performed for one employer and consti¬ 
tuted employment as defined in section 
3121 of such code, the employee may 
claim a refund or credit of that part of 
such contributions which exceeds the 
amount of such tax by complying with 
the provisions of section 31(b) and sec¬ 
tion 6413(c) of the Internal Revenue 
Code of 1954. 

[F.R. Doc. 61-11182; Filed, Nov. 24, 1961; 

8:49 ajn.] 


FEDERAL AVIATION AGENCY 

[14 CFR Part 602 1 

[Airspace Docket No. 61-FW-80] 

JET ROUTES 
Proposed Alteration 

Pursuant to the authority delegated to 
me by the Administrator (14 CFR 
409.13), notice is hereby given that the 
Federal Aviation Agency is considering 
an amendment to § 602.100 of the regu¬ 
lations of the Administrator, the sub¬ 
stance of which is stated below. 

Jet Routes Nos. 75, 85 and 89 presently 
extend in part from the Miami, Fla., VOR 
via the intersection of the Miami 316° 
and the Gainesville, Fla., VOR 167° True 
radials to Gainesville. The Federal 
Aviation Agency has under consideration 
alteration of these jet routes as follows: 
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1. Redesignate the Miami-Gainesville 
segment of Jet Routes Nos. 85 and 89 
from Miami, Fla., via the intersection of 
the Miami 316° and the Lakeland, Fla., 
154° True radials; Lakeland; to Gaines¬ 
ville, Fla. 

2. Redesignate the Miami-Gainesville 
segment of Jet Route No. 75 from Miami, 
Fla., via the intersection of the Miami 
296° and the Lakeland, Fla., 174° True 
radials; Lakeland; to Gainesville, Fla. 

These alterations would increase the 
air traffic flow capabilities into and from 
the Miami terminal area by providing 
an additional departure route for sep¬ 
arating climbing and descending air¬ 
craft northwest of Miami. In addition, 
this alteration would realign these seg¬ 
ments of Jet Routes Nos. 75, 85 and 89 
to overlie the intermediate and low al¬ 
titude route structures which would im¬ 
prove transition procedures in the Miami 
terminal area. 

Interested persons may submit such 
written data, views or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Regional 
Manager, Southwest Region, Attn: Chief, 
Air Traffic Division, Federal Aviation 
Agency, P.O. Box 1689, Fort Worth 1, 
Tex. All communications received with¬ 
in forty-five days after publication of 
this notice in the Federal Register will 
be considered before action is taken on 
the proposed amendment. No public 
hearing is contemplated at this time, but 
arrangements for informal conferences 
with Federal Aviation Agency officials 
may be made by contacting the Regional 
Air Traffic Division Chief, or the Chief, 
Airspace Utilization Division, Federal 
Aviation Agency, Washington 25, D.C. 
Any data, views or arguments presented 
during such conferences must also be 


PROPOSED RULE MAKING 

submitted in writing in accordance with 
this notice in order to become part of 
the record for consideration. The pro¬ 
posal contained in this notice may be 
changed in the light of comments 
received. 

The official Docket will be available for 
examination by interested persons at the 
Docket Section, Federal Aviation Agency, 
Room C-226, 1711 New York Avenue 
NW., Washington 25, D.C. An informal 
Docket will also be available for exam¬ 
ination at the office of the Regional Air 
Traffic Division Chief. 

This amendement is proposed under 
section 307(a) of the Federal Aviation 
Act of 1958 (72 Stat. 749; 49 U.S.C. 
1348). 

Issued in Washington, D.C., on Novem¬ 
ber 17, 1961. 

Charles W. Carmody, 
Chief, Airspace Utilization Division. 

[F.R. Doc. 61-11164; Filed, Nov. 24, 1961; 
8:46 a.m.] 

INTERSTATE COMMERCE 
COMMISSION 

[ 49 CFR Part 73 ] 

[No. 3666; Order 49] 

TRANSPORTATION OF EXPLOSIVES 
AND OTHER DANGEROUS ARTICLES 

Certain Portable and Cargo Tanks; 
Hearing on Petitions 

At a session of the Interstate Com¬ 
merce Commission, Division 3, held at 
its office in Washington, D.C., on the 9th 
day of November A.D. 1961. 


It appearing, that by an order dated 
October 30, 1961, the Commission, Divi¬ 
sion 3, granted the petitions of the Na¬ 
tional Tank Truck Carriers, Inc., and 
Phillips Petroleum Company insofar as 
they seek oral hearing respecting a pro¬ 
posal to amend the Commission’s regu¬ 
lations governing the transportation of 
explosives and other dangerous articles 
by permitting the use of certain portable 
and cargo tanks having a minimum de¬ 
sign pressure of 250 psig, for anhydrous 
ammonia; 

It further appearing, that the above- 
entitled proceeding was assigned for 
hearing on December 11, 1961, at 9:30 
o’clock a.m., United States Standard 
Time at the Office of the Interstate Com¬ 
merce Commission, Washington, D.C., 
before Examiners Henry J. Vinskey and 
Robert R. Boyd; 

And it further appearing, that in order 
that a complete and informative record 
may be developed: 

It is ordered, That the Bureau of In¬ 
quiry and Compliance be, and it is 
hereby, authorized and directed to par¬ 
ticipate as a party herein and to present 
evidence and make representations on 
the issues involved; and that notice 
hereof be given to the general public 
by posting a copy of this order in the 
office of the Secretary of the Commis¬ 
sion at Washington, D.C., for public in¬ 
spection, and by filing a copy with the 
Director of the Office of the Federal 
Register for publication in the Federal 
Register. 

By the Commission, Division 3. 

[seal] Harold D. McCoy, 

Secretary. 

[FJfc. Doc. 61-11178; Filed, Nov. 24, 1961; 

8:48 a.m.] 





Notices 


DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Social Security Administration 

FEDERATION OF MALAYA 

Finding Regarding Foreign Social 
Insurance and Pension System 

Section 202(t) (2) of the Social Secu¬ 
rity Act (42 U.S.C. 402(t) (2)) authorizes 
and requires the Secretary of Health, 
Education, and Welfare to find whether 
a foreign country has in effect a social 
insurance or pension system which is of 
general application in such country and 
under which periodic benefits, or the 
actuarial equivalent thereof, are paid on 
account of old age, retirement, or death; 
and whether individuals who are citi¬ 
zens of the United States but not citizens 
of such foreign country and who qualify 
for such benefits are permitted to receive 
such benefits or the actuarial equivalent 
thereof while outside such foreign coun¬ 
try without regard to the duration of the 
absence. 

Pursuant to authority duly vested in 
him by the Secretary of Health, Educa¬ 
tion, and Welfare, the Commissioner of 
Social Security has considered evidence 
relating to the social insurance or pen¬ 
sion system of the Federation of Malaya, 
from which evidence it appears that the 
Federation of Malaya’s social insurance 
or pension system does not provide for 
the payment of periodic benefits or their 
actuarial equivalent. 

Accordingly, it is hereby determined 
and found that the Federation of Ma¬ 
laya does not have in effect a social in¬ 
surance or pension system which meets 
the requirements of section 202 (t) (2) of 
the Social Security Act (42 U.S.C. 402 
(t) (2)). 

[seal] w. L. Mitchell, 

Commissioner of Social Security. 

November 16, 1961. 

Approved: November 20, 1961. 

Wilbur J. Cohen, 

Acting Secretary of Health , 

Education , and Welfare. 

[F.R. Doc. 61-11180; Filed, Nov. 24, 1961; 
8:48 a.m.] 


SINGAPORE 

funding Regarding Foreign Social 
Insurance and Pension System 

Section 202(t) (2) of the Social Se 
cunty Act (42 U.S.C. 402(t) (2)) author 
2? and requires the Secretary of Healtl 
Education, and Welfare to find whethe 
dioreign country has in effect a socig 
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such benefits or the actuarial equivalent 
thereof while outside such foreign coun¬ 
try without regard to the duration of the 
absence. 

Pursuant to authority duly vested in 
him by the Secretary of Health, Educa¬ 
tion, and Welfare, the Commissioner of 
Social Security has considered evidence 
relating to the social insurance or pen¬ 
sion system of Singapore, from which 
evidence it appears that Singapore does 
not have a social insurance or pension 
system of general application which pays 
periodic benefits or the actuarial equiva¬ 
lent thereof. 

Accordingly, it is hereby determined 
and found that Singapore does not have 
in effect a social insurance or pension 
system which meets the requirements of 
section 202(t) (2) of the Social Security 
Act (42 U.S.C. 402(t) (2)). 

[seal] W. Li. Mitchell, 

Commissioner of Social Security. 

November 16, 1961. 

Approved: November 20, 1961. 

Wilbur J. Cohen, 

Acting Secretary of Health , 
Education , and Welfare. 

[F.R. Doc. 61-11181; Filed, Nov. 24, 1961; 

8:49 a.m.] 

DEPARTMENT OF DEFENSE 

Office of the Secretary 
SECRETARY OF THE ARMY 
Delegation of Authority 

The Deputy Secretary of Defense 
approved the following on November 15, 
1961: Settlement of Claims Under the 
Provisions of the Federal Tort Claims 
Act (28 U.S.C. 2671-2680) (Delegation 
to the Secretary of the Army). 

Pursuant to the authority vested in the 
Secretary of Defense, any claims arising 
from acts of civilian employees of the 
Department of Defense components, 
exclusive of the Departments of the 
Army, Navy, and Air Force, which may 
be settled under the provisions of the 
Federal Tort Claims Act of June 25, 
1948, as amended, may be settled retro¬ 
actively to November 15, 1959, by any 
authorities appointed under the regula¬ 
tions of the Secretary of the Army to 
settle claims against that Service. 

Maurice W. Roche, 
Administrative Secretary. 

[F.R. Doc. 61-11159; Filed, Nov. 24, 1961; 

8:45 a.m.] 

CIVIL AERONAUTICS BOARD 

[Docket No. 13196 (Agreement CAB 13700); 

Order E-17743] 

MEMBERS OF NATIONAL AIR TAXI 
CONFERENCE, INC. 

Order to Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 20th day of November 1961. 


There has been filed with the Board 
for approval under section 412 of the 
Federal Aviation Act of 1958 (the Act), 
as amended, an agreement among var¬ 
ious air taxi operators which establishes 
the by-laws of the National Air Taxi 
Conference, Inc. (NATO and the code of 
operating practices and ethics by which 
the members of NATC agree to be 
bound. 1 

Briefly, the purposes of NATC are to 
promote, develop, and improve air taxi 
operations; to coordinate the service of 
its members with those of other air 
carriers; and to act as a trade association 
of its members and, as such, perform 
for its members those services which they 
can better perform as a group than in¬ 
dividually. Membership of NATC con¬ 
sists of (1) regular members, which in¬ 
clude qualified air taxi operators and 
certificated air carriers (both route and 
supplemental) having a fixed base divi¬ 
sion utilizing air taxi service aircraft 
units, and (2) associate members, which 
include persons or establishments, other 
than air carriers heretofore mentioned, 
engaged in pursuits related directly or 
indirectly to aeronautical activities. 
Regular members are required to hold 
valid air carrier operating certificates; 
to have available for their exclusive use 
at least two aircraft in the air taxi 
category, at least one of which shall be 
four-place or larger; to maintain ade¬ 
quate passenger waiting facilities where 
municipal facilities are not available, 
sufficient personnel, and hangar space 
adequate to store aircraft used in air 
taxi work; to have maintenance facilities 
or provide therefor; to file certain sta¬ 
tistical reports; and to furnish the con¬ 
ference with a credit report prepared 
by a recognized credit rating institution 
which reflects at least “reasonable” eco¬ 
nomic strength and stability. In addi¬ 
tion, any applicant for membership, its 
immediate predecessor, or one of its 
principal officers must have been engaged 
in the direct air transportation of pass¬ 
engers for hire for a period of three 
consecutive years, having derived a “sub¬ 
stantial” -portion of its business there¬ 
from, and must agree to abide by the 
NATC code of operating practices and 
ethics. 

The agreement further provides that 
all members shall be notified of the 
name and operating location of each 
new applicant; and that any “interested 
or affected” member may present to the 
conference secretary any information 
bearing on the application. When such 
information is presented, the applicant 
“shall also be afforded a similar oppor¬ 
tunity.” 

Applicants for associate membership, 
as described above, must file an applica¬ 
tion of unspecified form or content with 
the executive secretary, accompanied by 


1 Although air taxi operators, pursuant to 
Part 298, of the Board’s Economic Regula¬ 
tions, are exempt from section 412 of the 
Act, NATC has decided to seek approval of 
the agreement in the interest of obtaining 
antitrust immunity pursuant to section 414 
of the Act. 
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NOTICES 


a check covering contributions approved 
by the board of directors. 

Consideration of new applicants is the 
responsibility of the NATO board of 
directors. The by-laws specifically pro¬ 
vide that the board may not admit a 
new member where there is a certified 
member “located on the applicant’s air¬ 
port of domain” or the applicant’s air¬ 
port of domain has a branch of air taxi 
operated by a certified member, except 
that the board in its discretion may allow 
more than one operator to be based at 
an airport if it shall find, after notice 
to the existing member, that he is fail¬ 
ing to provide a service that is within 
the public requirements for the area 
served. The executive secretary is re¬ 
quired to keep complete records, in¬ 
cluding the minutes of meetings of the 
board of directors, on all membership 
applications, and to promptly notify in¬ 
terested parties in writing of any con¬ 
ference action regarding membership 
applications. Such written notice is re¬ 
quired to contain a brief statement of 
the reasons for such conference action. 

Subject to determination by the board 
of directors, membership in the confer¬ 
ence may be terminated upon (1) failure 
to submit dues and contributions within 
a specified period, 2 (2) failure to main¬ 
tain minimum requirements for member¬ 
ship, (3) failure to abide by thb code 
of operating practices and ethics, and 
(4) engaging in conduct against the in¬ 
terests of the conference or any of its 
members. 

Otherwise the by-laws set forth pro¬ 
cedures relating to meetings of mem¬ 
bers, 3 the election of officers and di¬ 
rectors, and their duties, the creation of 
certain committees, and the payment of 
fees, dues and contributions. 

The code of operating practices and 
ethics sets forth standards relating to 
operations, employee conduct, passenger 
handling, airport facilities and safety by 
which the members agree to be bound. 

Counsel for NATC has stated that 
the conference now has 155 members 
who operate from 172 locations through¬ 
out the United States; that the by-laws 
and code were adopted as a means of 
self-regulation and to attain a maximum 
degree of protection for the public; that 
because of the rigid membership stand¬ 
ards it has not been possible to admit to 
membership all of the air taxi operators 
who apply; that NATC’s membership 
requirements have been designed pri¬ 
marily for the protection and con¬ 
venience of the traveling public; and 
that the operating efficiency of its mem- 


2 Annual dues for regular membership are 

an amount to be determined by conference 

resolution for each such period. Where a 

member operates one or more branches; 

the annual dues apply to each branch of 
such member. The Board desires that the 
conference resolution (s) establishing an¬ 

nual dues be submitted. 

8 Five or more of the regular members 
represented in person shall be a quorum 
for any and all purposes. 


bers is due in part to the organization’s 
efforts to “curtail wasteful and harmful 
competitive practices.” 

After examining the agreement, the 
Board has concluded that it is a coopera¬ 
tive working arrangement among air 
carriers affecting air transportation 
within the meaning of section 412(a) of 
the Act, and thus is subject to Board ac¬ 
tion if the parties to the agreement desire 
to be relieved from the operations of the 
antitrust laws pursuant to section 414 of 
the Act. In determining whether the 
agreement should be approved or disap¬ 
proved under section 412(b) of the Act, 
the Board must determine whether it is 
adverse to the public interest or in viola¬ 
tion of the Act. Among the criteria of 
public interest are those enumerated in 
section 102 of the Act. In addition, in 
determining whether a particular agree¬ 
ment should be approved under section 
412, the Board must take into considera¬ 
tion applicable antitrust laws and con¬ 
sider the agreement’s probable impact on 
the air transportation system as a whole. 

The Board has further concluded that 
the agreement embodies certain matters 
which may be repugnant to established 
antitrust principles. The first problem 
arises with respect to the provision that 
in considering applications for mem¬ 
bership in the conference, the board of 
directors may not admit an applicant 
if there is a certified member located on 
the applicant’s airport of domain or if 
the applicant’s airport of domain has a 
branch of air taxi operated by a certified 
member, except that the board of di¬ 
rectors in its discretion may allow more 
than one operator to be based at an air¬ 
port if it shall find after notice to the 
existing member that he is failing to 
provide service that is within the public 
requirements. 

As stated above, NATC’s membership 
consists of 155 air taxi operators who 
operate from 172 locations throughout 
the United States. Federal Aviation 
Agency records, as of July 1, 1961, show 
that 2,695 authorizations have been is¬ 
sued to air taxi operators, 1,667 of which 
are for single-engine operations, 914 for 
multi-engine operations, and 114 for 
helicopter operations. Thus, the mem¬ 
bership of NATC is comprised of but a 
small minority of the authorized air taxi 
operators. Nevertheless, to the Board's 
knowledge, NATC is the only organiza¬ 
tion of air taxi operators in existence, 
and the purposes of this organization, as 
discussed above, are not insignificant. 
Illustrative of NATC’s dominant posi¬ 
tion in the air taxi field is the fact that 
the members of NATC are parties to an 
agreement with the members of the Air 
Traffic Conference of America (ATC) 4 * 
pursuant to which the ATC members 
agree, subject to various terms and con- 


4 Agreement CAB 5064, dated December 5, 
1950, as amended, superseded by Agreement 
CAB 8308, effective January 1, 1954, approved 
by Orders E-6404, dated May 7, 1952, and 
E-8906, dated January 21, 1955, respectively. 


ditions, to cooperate with the NATC 
members to provide nationwide air serv¬ 
ice to communities not served directly by 
any of the ATC members. Thus NATC 
members are placed in a preferred posi¬ 
tion with respect to traffic destined to or 
from points served by the certificated 
loute air carriers. The exclusionary 
provisions of the NATC by-laws there¬ 
fore appears to preclude non-NATC 
members from a substantial segment of 
the traffic desiring to utilize air taxi 
service. The Board therefore tentatively 
finds that the provision is adverse to the 
public interest and in violation of the 
Act. 

The second question raised by the in¬ 
stant agreement goes to the matter of 
termination of membership in the or¬ 
ganization. As noted above, the bylaws 
provide that, as determined by the board 
of directors, membership in the confer¬ 
ence shall cease upon, inter alia, a 
member’s engaging in conduct against 
the interests of the conference or any 
of its members. This provision is so 
broad and indefinite as to be susceptible 
to arbitrary and non-uniform applica¬ 
tion. For example, the provision might 
be interpreted in such manner as to 
cause cancellation of an operator which 
engages in normal competitive practices 
“against the interests” of another mem¬ 
ber operator. The Board therefore 
tentatively finds that such provision is 
adverse to the public interest and in 
violation of the Act. 6 * 8 

An additional problem arises with re¬ 
spect to the provision that all members 
of the conference shall be notified of the 
name and operating location of new 
applicants, that any interested or 
affected member will be afforded an op¬ 
portunity to present information bearing 
on an application for membership, and 
that if any member elects to avail him¬ 
self of the opportunity to present infor¬ 
mation to the board of directors, the 
applicant shall be afforded a similar op¬ 
portunity. Where a member presents 
information in opposition to a new 
applicant, it is unclear whether the ap¬ 
plicant would receive a copy of such 
presentation. Since this procedure, as 
presently expressed could unduly restrict 
membership in the conference, the Board 
believes that the provision may be 
adverse to the public interest. 

We turn now to the matter of asso¬ 
ciate membership in NATC. Counsel for 

6 The Board has also noted that a member¬ 
ship applicant must show at least “reason¬ 
able” economic strength and stability an a 
must have derived a “substantial” portion oi 
its business from the direct air transporta¬ 
tion of passengers for hire. These P r °y isl ° 
also appear to be broad and indefinite an 
therefore susceptible to arbitrary apd non- 
uniform application. The Board, therefore, 
believes that these standards might be ae 
fined more objectively. Thus, the ; Board. 
lieves it to be desirable that NATC su ^ 
statement setting forth the criteria cons 
ered in determining these standards. 
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the conference advises that it has no 
associate members at present and has 
had none in the past. Nevertheless, the 
Board believes that acceptance by the 
air carrier members of non-air taxi op¬ 
erator members, which the Board has no 
power to regulate, may create difficulties 
unforseeable at this time since the Board 
is unaware of the types of companies 
which may fall within this category of 
membership. Therefore, the Board ten¬ 
tatively finds that associate members 
should not be accepted by NATC without 
prior Board approval. 

Except for the foregoing, the Board 
tentatively finds that the agreement is 
not adverse to the public interest or in 
violation of the Act. powever, the Board 
deems it necessary that any approval of 
the agreement include a condition that 
the minutes maintained by the NATC 
board of directors of its meetings at 
which present or future members’ qual¬ 
ifications for membership are considered 
or reconsidered contain a full statement 
of every basis for the findings with re¬ 
spect to each element of the standards 
of qualification with a summary of the 
supporting evidence and record of the 
votes of each member. The Board be- 
lives that such minutes should be avail¬ 
able for its inspection, and that files 
should be maintained of any material 
considered by the board of directors di¬ 
rectly or indirectly in making its deci¬ 
sion. The Board also believes that any 
order of approval of the instant agree¬ 
ment itself should not extend to any 
resolution of NATC or any other actions 
taken by its members through NATC fall¬ 
ing within the scope of section 412 of the 
Act. 

On the basis of the foregoing, the 
Board tentatively finds that the agree¬ 
ment is not adverse to the public interest 
or in violation of the Act, and should be 
approved if such approval is made sub¬ 
ject to the conditions set forth below. 
However, before issuing a final order of 
approval herein, the Board will direct 
the members of NATC and any other 
interested persons to show cause why the 
agreement should not be approved under 
section 412 subject to the conditions 
specified hereinafter. 

Accordingly , it is ordered: 

1. That a copy of this order be served 
upon the members of NATC; 

2. That the members of NATC* and 
any other interested persons be and they 
hereby are directed to show cause why 
Agreement CAB 13700 should not be 
approved subject to the following condi¬ 
tions: * * * * 7 


a. That the existence of a certified 
member or a branch of a certified mem- 
uer at an applicant’s airport of domain 
s all not be considered a criterion bear¬ 
ds on the admission of an applicant for 
membership in NATC; 
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b. That no person shall have his mem¬ 
bership in NATC terminated for engag¬ 
ing in reasonable competitive practices 
against the interests of any other NATC 
member; 

c. That in instances where an NATC 
member presents information in opposi¬ 
tion to a new member applicant, the 
applicant shall be served a copy of such 
information and afforded an opportunity 
to comment thereon; 

d. That NATC shall not accept asso¬ 
ciate members into its organization ex¬ 
cept upon prior approval of the Board; 

e. That the NATC board of directors 
shall maintain minutes of its meetings 
where existing members’ and new appli¬ 
cants’ qualifications are considered or 
reconsidered, containing a full statement 
of every basis for the findings with re¬ 
spect to each element of the standards 
of qualification, with a summary of the 
supporting evidence and record of the 
votes of each member; make such min¬ 
utes available to the Board for inspection 
upon request; and maintain files of any 
material considered by the board of di¬ 
rectors directly or indirectly in making 
its decision; 

f. That the Board’s approval of the 
agreement shall not extend to any reso¬ 
lution of the members of NATC or other 
action taken by such members through 
NATC falling within the scope of sec¬ 
tion 412 of the Act. 

3. That if there is any objection to 
the tentative findings herein, written 
answer and supporting documents must 
be filed within 30 days after the date of 
service of this order. 8 

4. That this order shall be published 
in the Federal Register. 

By the Civil Aeronautics Board. 

[seal] Harold R. Sanderson, 

Secretary. 

[F.R. Doc. 61-11186; Filed, Nov. 24, 1961; 

8:50 a.m.l 

FEDERAL COMMUNICATIONS 
COMMISSION 

[Docket No. 13205 etc.; FCC 61-1362] 

FRANCIS M. FITZGERALD ET AL. 

Order Designating Applications for 

Consolidated Hearing on Stated 

Issues 

In re applications of Francis M. Fitz¬ 
gerald, Greensboro, North Carolina, re¬ 
quests 1510 kc, 1 kw, (250 w-CH), Day, 
Docket No. 13205, File No. BP-13979; 
Ralph D. Epperson and Earlene S. Ep¬ 
person, d/b as Frederick County Broad¬ 
casters, Winchester, Virginia, requests 
1480 kc, 500 w, DA, Day, Docket No. 
13624, File No. BP-12531; John Laurino, 
tr/as Virginia Regional Broadcasters, 
Chester, Virginia, requests 1410 kc, 
5 kw, Day, Docket No. 14382, File 
No. BP-13752; Stuart W. Epperson, 
Wakefield, Virginia, requests 1410 kc, 
1 kw, Day, Docket No. 14383, File No. 


8 Such comments shall conform with the 
general requirements of the Board’s Rules of 
Practice in Economic Proceedings. 


BP-13754; York-Clover Broadcasting 
Company, Incorporated (WYCL), York, 
South Carolina, has 1580 kc, 250 w, Day, 
requests 1540 kc, 1 kw, Day, Docket No. 
14384, File No. BP-13898; Harry A. Ep¬ 
person, Jr., Mt. Holly, North Carolina, 
requests 1520 kc, 10 kw, (1 kw-CH), Day, 
Docket No. 14385, File No. BP-14203; 
Boyce J. Hanna, East Gastonia, North 
Carolina, requests 1510 kc, 5 kw, (500 w- 
CH), Day, Docket No. 14386, File No. 
BP-14237; John Blake, James H. Lee and 
James W. Harman, Jr., d/b as Lee-Blake 
Broadcasting Company, Spartanburg, 
South Carolina, request 1520 kc, 
1 kw. Day, Docket No. 14387, File 
No. BP-14242; Wilkes Broadcasting 
Company, Mocksville, North Carolina, 
requests 1520 kc, 5 kw, (1 kw-CH), Day, 
Docket No. 14388, Fil No. BP-14288; E. 
Raymond Parker, Gaffney, South Caro¬ 
lina, requests 1500 kc, 1 kw, (250 w-CH), 
Day, Docket No. 14389, File No. BP- 
14301; Risden Allen Lyon, Charlotte, 
North Carolina, requests 1540 kc, 1 kw, 
Day, Docket No. 14390, File No. BP- 
14661; Stuart W. Epperson, Winston- 
Salem, North Carolina, requests 1500 kc, 
1 kw, DA-D, Docket No. 14391, File No. 
BP-14909; James P. Poston, Kerners- 
ville, North Carolina, requests 1510 kc, 1 
kw, (250 w-CH), Day, Docket No. 14392, 
File No. BP-14918; for construction 
permits. 

1. The Commission has before it for 
consideration the above-captioned and 
described applications, twelve seeking 
authorizations for new standard broad¬ 
cast stations and the thirteenth request¬ 
ing a major change in the facilities of 
Station WYCL, York, South Carolina. 
The above-captioned applications are 
divided into the following three distinct 
groups on the basis of the different fre¬ 
quencies requested: 

Group A—the application requesting 
1480 kilocycles: 

BP-12531, Frederick County Broadcasters. 

Group B—two applications requesting 
1410 kilocycles: 

BP-13752, Virginia Regional Broadcasters. 
BP-13754, Stuart W. Epperson. 

Group C—ten applications inter¬ 
linked by interference problems request¬ 
ing operations on 1500, 1510, 1520 and 
1540 kilocycles: 

BP-13979, Francis M. Fitzgerald. 

BP-13898, York-Clover Broadcasting Com¬ 
pany, Incorporated (WYCL). 

BP-14203, Harry A. Epperson, Jr. 

BP-14237, Boyce J. Hanna. 

BP-14242, Lee-Blake Broadcasting Co. 
BP-14288, Wilkes Broadcasting Co. 

BP-14301, E. Raymond Parker. 

BP-14661, Risden Allen Lyon. 

BP-14909, Stuart W. Epperson. 

BP-14918, James P. Poston. 

The Epperson applications. 2. Con¬ 
current consideration of these otherwise 
diverse groups is required by reason 
of a common multiple ownership ques¬ 
tion pertaining to four of the thirteen 
applications—one or more in each sub¬ 
group—which have been filed by mem¬ 
bers of the immediate Epperson family. 
The immediate Epperson family (com¬ 
posed of Harry A. Epperson, Sr. and his 
three sons, Harry A., Jr., Ralph, and 
Stuart) have aditional standard broad¬ 
cast interests as shown below: 
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Individual 

Percent 

owner¬ 

ship 

Call 

Location 

Power 

Frequency 


100 

100 

100 

100 

100 

100 

100 

/ 100 
l (*) 

WBRG 

Lynchburg, Va _ 

5 kw_ 

1050 kc. 

1470 kc. 

580 kc. 

1330 kc. 
1290 kc. 

1350 kc. 
1550 kc. 

740 kc. 

1010 kc. 

WPNC. 

Plymouth, N.C. 

1 kw. 

Harry A. Epperson, Sr.. 

Harry A. Epperson, Jr—. 

St n aH W Eppp.rson 

WLES .. 

Lawrenceville, Va _ 

500 w 

WRAA 

Luray, Va 

1 kw_ 

WPVA 

Petersburg-Colonial Heights, 
Va. 

Wilson, N.C .. 

5 kw. 

WLLY 

1 kw_ 

WKBA_ 

Vinton, Va__ 

1 kw_ 


WPAQ...:. 

Mt. Airy, N.C.. 

10 kw_ 

Ralph Epperson- 

WPMH_ 

Portsmouth, Va 

5 kw_ 




♦Ralph Epperson and his wife, Earlene Epperson, have entered into a merger agreement whereby they will acquire 
60 percent of a new corporate licensee of WPMH. The other 60 percent will be owned by D. D. Cameron, to whom 
the CP for WPMH was granted upon approval by the Commission of the aforementioned merger agreement. An 
application (File No. BAP-555) for Commission consent to an assignment of the license of WPMH which will permit 
a consummation of the merger agreement was filed on October 20,1961. 


3. All existing stations and pending 
applications owned by the Epperson fam¬ 
ily are in Virginia and North Carolina 
in a roughly triangular area bounded to 
the North by Winchester, Virginia; to the 
Southwest by Mt. Holly, North Carolina, 
and to the Southeast by Plymouth, North 
Carolina. The longest side of this tri¬ 
angle, running Northeastward from Mt. 
Holly, North Carolina to Winchester, 
Virginia, is approximately 325 miles long. 
On the basis of these extensive family 
holdings within a relatively limited area, 
a substantial question obtains as to 
whether a grant of one or more of the 
four subject Epperson applications would 
result in a concentration of control of 
standard broadcasting in a manner in¬ 
consistent with the public interest, con¬ 
venience, or necessity, in contravention 
of § 3.35(b) of the Commission’s rules. 

4. In addition, the Commission notes 
that: (a) The entire normally protected 
service area of Stuart W. Epperson’s sub¬ 
ject proposal for Winston-Salem, North 
Carolina would lie within the normally 
protected service area of Station WPAQ, 
Mt. Airy, North Carolina, owned by 
Ralph Epperson; and (b) a substantial 
overlap of primary service areas would 
occur between Stuart W. Epperson’s 
proposal for Wakefield, Virginia and 
Station WPVA, Colonial Heights-Peters¬ 
burg, Virginia, owned by Harry A. Epper¬ 
son, Jr. Moreover, substantial overlap 
would occur between the Stuart Epper¬ 
son Wakefield proposal and Station 
WPMH, Portsmouth, Virginia, 50 percent 
of which is to be acquired by Ralph and 
Earlene Epperson under the terms of 
the outstanding merger agreement noted 
above. In view of these facts, a substan¬ 
tial question obtains as to whether a 
grant of either subject application of 
Stuart W. Epperson would be in con¬ 
travention of § 3.35(a) of the Commis¬ 
sion’s rules. 

5. The Commission is of the opinion 
that the necessary evidentiary determi¬ 
nations with regard to these questions 
may most expeditiously be made through 
concurrent consideration of the four 
above-captioned Epperson applications. 
Accordingly, pursuant to § 1.106(a) (1) 
of the Commissions Rules, the Epperson 
applications—and other timely filed ap¬ 
plications involving interference with an 
Epperson application—will be consoli¬ 
dated in a single hearing proceeding. 
In addition to the application for a new 
standard broadcast station at Mt. Holly, 
North Carolina (BP-14203) , Harry A. 
Epperson, Jr. has on file an application 


(BP-14985), for a construction permit 
for a new standard broadcast station to 
operate on 1280 kilocycles with a power 
of one kilowatt, daytime only, at Staun¬ 
ton, Virginia. The Staunton proposal is 
not being included in the hearing ordered 
below, but will be considered by the Com¬ 
mission in the light of the determination 
with respect to the Epperson applications 
presently under consideration. 

6 . In considering the Epperson appli¬ 
cations and § 3.35 of the Commission’s 
rules, it appears appropriate to consider 
the size, extent and location of the areas 
served and to be served; the extent of 
the overlap involved (if any); the num¬ 
ber of persons residing within the overlap 
area; the classes of stations involved; 
the extent of other competitive service 
to the areas in question; the extent to 
which the stations will rely on the same 
revenue and program sources; the nature 
of the programming that the stations 
will present with particular reference to 
the needs of the communities they are 
designed to serve; the advertising prac¬ 
tices of the stations; the source of pro¬ 
gram material and talent for each sta¬ 
tion; the relationship of the various 
members of the Epperson family with 
respect to their broadcast and other 
business interests; and such other fac¬ 
tors as will tend to demonstrate that 
the overlap and/or concentration of con¬ 
trol involved will or will not be in con¬ 
travention of § 3.35 of the Commission’s 
rules. 

The two 1410 kc applications. 7. Apart 
from multiple ownership problems in¬ 
volving Stuart W. Epperson, the follow¬ 
ing matters must be considered in con¬ 
nection with issues involving the two 
1410 kc applications: 

(A) The two proposed operations, ap¬ 
proximately 35 miles apart, would in¬ 
volve mutually destructive interference. 

(B) John Laurino, individual ap¬ 
plicant in BP-13752, is also owner of a 
50 percent interest in Station WDYL, 
Ashland, Virginia, 27 miles from the site 
of his subject proposal for Chester, Vir¬ 
ginia. Substantial overlap of primary 
service contours would occur between the 
subject proposal and WDYL and, for this 
reason, a substantial question exists as 
to whether a grant of the subject pro¬ 
posal would result in contravention of 
§ 3.35(a) of the Commission’s rules. 
Consideration of the factors noted in 
paragraph 6 , supra, will be equally ap¬ 
propriate in determining whether the 
Laurino proposal would be in contraven¬ 
tion of § 3.35(a). 


The ten 1500 kc-1540 kc applications. 
8 . Apart from multiple ownership 
problems involving Stuart W. Epperson 
and Harry A. Epperson, Jr., the follow¬ 
ing matters must be considered in con¬ 
nection with issues involving the ten 1500 
kc-1540 kc applications: 

(A) The applications involve varying 
degrees of interlinking interference, of 
sufficient extent to require consolidated 
consideration. 

(B) The proposed operation of Francis 
M. Fitzgerald would involve slight 
mutual interference with the proposed 
operation of WIDU Broadcasting, Inc., 
File No. BP-14348. However, the inter¬ 
ference involved will render neither ap¬ 
plication in violation of any Commission 
rule and therefore, the WIDU applica¬ 
tion will not be consolidated herein. 
Any grant of the subject Fitzgerald ap¬ 
plication will be conditioned upon 
acceptance of interference caused by the 
WIDU proposal. 

(C) Similarly, the subject application 
of Risden Allen Lyon would involve 
slight mutual interference, with the ap¬ 
plication of Tri-County Broadcasting 
Company, Inc., BP-14789, to increase the 
power of Station WIFM, Elkin, North 
Carolina. For identical reasons to those 
set forth in the preceding paragraph, the 
WIFM application will not be consoli¬ 
dated herein and any grant of the Lyon 
application will be appropriately con¬ 
ditioned. 

(D) It cannot be determined, on the 
basis of information submitted, that the 
following applicants are financially 
qualified to construct and operate their 


subject proposals: 

(1) Harry A. Epperson , Jr. (BP- 
14203). Funds of approximately $24,- 
677 are needed to cover the down pay¬ 
ment on the equipment, building, miscel¬ 
laneous expenses and three months 
working capital. However, Mr. Epper¬ 
son’s balance sheet shows cash of only 
$19,000 less current liabilities of ap¬ 
proximately $2000 and the current 
amount payable on equipment, total oi 
which is $4173. Mr. Epperson, Jr. also 
has an application, BP-14985, on file for 
a new station at Staunton, Virginia, 
which is estimated to require $21,003. 

(2) Boyce J. Hanna (BP-14237). 
Funds of approximately $20,203 are re¬ 
quired to cover the down payment on 
equipment, building, miscellaneous ex¬ 
pense and three months working capi¬ 
tal. However, Mr. Hanna’s balance 
sheet shows liquid assets including on y 
cash of $750 and Insurance and Sayings 
of $2875, a total of $3625. Current ac¬ 
counts payable are shown as $ 3105 ar “* 
additional liabilities, not segregated to 
show amounts payable within one y • 
include a bank note of $2100 and a Deed 

of Trust of $5534. ^nnnii 

(3) Lee-Blake Broadcasting Company 
(BP-14242). The applicant is a pari 
nership composed of three P®£s ^ 
J. H. Lee (49 percent), John Blak 
percent), and James W. Harma ’ te iy 
(2 percent). Funds of aPProxmatdy 
$22,910 are needed to cover the est '™ ths 

cost of the station plus three months 

working capital, and each pa j 

agreed to contribute partnership P 
in his proportionate share. Accordingly. 
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partner Lee needs $11,225. However, 
Lee’s balance sheet shows cash of only 
$2000 less his bank note for $1027. 
Blake has agreed to loan Lee funds, if 
necessary, but, since the maximum loan 
proposed is only $6000, Lee appears to 
lack adequate funds to meet his commit¬ 
ment. 

(4) Risden Allen Lyon (BP-14661). 
Mr. Lyon appears to rely solely upon a 
bank loan commitment of $30,000 to meet 
the proposed costs of construction and 
initial operation of his proposed facility, 
amounting to $28,583. However, the 
bank loan commitment submitted fails 
to show the terms of repayment or secu¬ 
rity, if any, as required by Section III, 
Paragraph 4(h) of the application form, 
and is signed only by the Cashier of the 
bank proposing to furnish funds. 

(5) Stuart W. Epperson (BP-14909 ). 
Funds of approximately $16,612 are 
needed to cover the down payment on 
equipment, miscellaneous expenses and 
three months working capital. In addi¬ 
tion, plans are to lease land and build¬ 
ings, but no information concerning costs 
in this connection has been furnished. 
Applicant’s balance sheet as of April 30, 
1961, fails to show any cash or liquid 
assets available. As noted, Stuart W. 
Epperson has a second application pend¬ 
ing for Wakefield, Virginia, BP-13754, 
which has been consolidated in this pro¬ 
ceeding. The Wakefield proposal is to 
be financed by manufacturer’s deferred 
credit and a $ 10,000 bank loan secured by 
a note signed by Harry A. Epperson, Sr. 
Stuart W. Epperson appears to be finan¬ 
cially qualified to construct and operate 
the Wakefield proposal. 

(E) In addition to § 3.35 questions 
with regard to the Epperson applications, 
the following applications in the 1500- 
1540 kc group involve substantial mul¬ 
tiple ownership questions. (Considera¬ 
tion of the factors noted in paragraph 6 , 
supra, will be equally appropriate in each 
case below). 

(1) Boyce J. Hanna, individual appli¬ 
cant in BP-14237, for East Gastonia, 
North Carolina, owns a two-thirds inter¬ 
est in Station WADA, Shelby, North 
Carolina, approximately 25 miles away. 
Substantial overlap of primary service 
contours would occur, to the extent that 
the major portion of the WADA nor¬ 
mally protected service contour would 
he within the normally protected service 
contour of the proposed East Gastonia 
operation. A substantial question ob¬ 
tains as to whether a grant of the sub¬ 
ject proposal would result in contraven- 
r -°f § 3.35(a) of the Commission’s 


s „ ( j Wrikes Broadcasting Companj 
vnfi ^ nt .£ or a new station at Mocks 
SI®’ Nort ? Carolina, BP-14288, is als 
ST 8 « WKBC, North Wilkesborc 
North Carcrima and WATA, Boone 
mil,? Carolma . approximately 35 and 6 

Mo 1 ckWm SPeCtiVely ’ from the site of th 
Mocksvdle proposal. Additionally, Rob 

Br ° wn - vlce "President of Wilke 

^ casting Company and son of Dori 

stockh^T’ president and 50 percen 
Comn n ° er of Wilkes Broadcast 
company, is permittee of a new statioi 

PerJifi° rSV le ’ North Carolina, sai< 
t having been granted October 31 


1961. Taylorsville is aproximately 35 
miles from the site of the subject appli¬ 
cation. In view of the substantial over¬ 
lap of primary service contours which 
would exist between Station WKBC and 
the subject proposal, and in view of the 
relatively high concentration of co¬ 
owned stations which would occur within 
a limited area of North Carolina, a sub¬ 
stantial question obtains as to whether 
a grant of the subject Mocksville pro¬ 
posal would result in contravention of 
§ 3.35 (a) or (b) of the Commission’s 
rules. 

(3) James P. Poston, applicant for a 
new standard broadcast station at Ker- 
nersville, North Carolina, BP-14918, is 
also president and 25 percent stock¬ 
holder in the corporate licensee of Sta¬ 
tion WNOH, Raleigh, North Carolina, 
and general manager for the Inter-City 
Advertising Company of Charlotte, N.C., 
Inc., licensee of Station WAYS of Char¬ 
lotte, North Carolina, of which the 
vice-president, secretary and one-third 
stockholder is Harold H. Thoms. 
Harold H. Thoms, Meredith S. Thoms, 
his wife, and Matilann S. Thoms 
Gennett, his daughter, are the stock¬ 
holders in the corporate licensee of 
standard broadcast station WCOG, 
Greensboro, North Carolina, which is 
approximately 13 miles from Kerners- 
ville. Mr. Poston’s application also in¬ 
dicates that he is vice-president of 
Thoms Radio & TV Enterprises, a sales 
agency. However, Mr. Poston’s applica¬ 
tion does not disclose the principal place 
of business of Thoms Radio & TV Enter¬ 
prises, the names of other persons with 
whom Mr. Poston is associated in said 
company, or whether Harold H. Thoms 
has any connection with Thoms Radio & 
TV Enterprises. Therefore, a determi¬ 
nation must be made concerning the 
persons with whom Mr. Poston is asso¬ 
ciated in Thoms Radio & TV Enterprises, 
the nature of Mr. Poston’s business re¬ 
lations with Harold H. Thoms and, in 
the light of these determinations, 
whether a grant of Mr. Poston’s applica¬ 
tion would be consistent with the pro¬ 
visions of § 3.35 of the Commission’s 
rules and its policies promulgated 
thereunder. 

(F) John Blake holds a 49 percent 
partnership interest in Lee-Blake Broad¬ 
casting Company, applicant in BP-14242, 
for Spartanburg, South Carolina. Since 
1948 Mr. Blake has acquired, and sold, 
controlling interests in six standard 
broadcast stations in Texas, Missouri and 
New Mexico, these stations having been 
held by Mr. Blake for periods of one to 
four years prior to sale. In view of these 
facts, a substantial question obtains as 
to whether Mr. Blake’s past conduct as 
a licensee has been consistent with the 
Commission’s policy against “trafficking” 
in broadcast licenses and construction 
permits. 

(G) Boyce J. Hanna, individual ap¬ 
plicant in BP-14237, for East Gastonia, 
North Carolina, has indicated that his 
proposed program week will include 0.86 
percent Educational programs, 0.36 per¬ 
cent Discussion, and no Talk programs. 
Mr. Hanna proposes to broadcast 1200 
commercial spot announcements and 
600 noncommercial spot announcements 


each 70 hour broadcast week, an average 
of approximately 17 commercial spot an¬ 
nouncements or 26 total spot announce¬ 
ments per hour. Mr. Hanna states that 
commercial announcements will not ex¬ 
ceed 90 seconds in length and will be 
“limited” to a maximum of 24 within a 
60 minute period. In view of the pro¬ 
gram proposals noted, it cannot be de¬ 
termined without further evidentiary 
proceedings that the applicant has taken 
sufficient steps to ascertain community 
programming needs and has planned 
adequately to meet these needs. 

(H) All other issues with regard to 
1,500-1,540 kc group are self-explana¬ 
tory. 

9. In view of the foregoing, the Com¬ 
mission is unable to make the statutory 
finding that a grant of the subject ap¬ 
plications would serve the public interest, 
convenience, and necessity, and is of the 
opinion that the applications must be 
designated for hearing in a consolidated 
proceeding on the issues set forth below: 

Accordingly, it is ordered. That, pursu¬ 
ant to section 309(e) of the Communica¬ 
tions Act of 1934, as amended, the in¬ 
stant applications are designated for 
hearing in a consolidated proceeding, at 
a time and place to be specified in a 
subsequent Order, upon the following 
issues: 

(I) To determine whether a grant of 
any one or more of the four subject ap¬ 
plications filed by members of the Ep¬ 
person family would be in contravention 
of § 3.35(b) of the Commission’s rules. 

(2) To determine whether a grant of 
either or both of the two subject appli¬ 
cations filed by Stuart W. Epperson 
would be in contravention of § 3.35(a) 
of the Commission’s rules. 

(3) To determine the areas and pop¬ 
ulations which would receive primary 
service from each of the subject applica¬ 
tions for new stations, and the availa¬ 
bility of other primary service to such 
areas and populations. 

(4) To determine the areas and pop¬ 
ulations which may be expected to gain 
or lose primary service from the pro¬ 
posed operation of Station WYCL and 
the availability of other primary service 
to such areas and populations. 

(5) To determine the nature and ex¬ 
tent of the interference, if any, that each 
of the instant proposals would cause to 
and receive from each other and the 
interference that each of the instant 
proposals would receive from all other 
existing standard broadcast stations, the 
areas and populations affected thereby, 
and the availability of other primary 
service to the areas and populations af¬ 
fected by interference from any of the 
instant proposals. 

( 6 ) To determine whether the pro¬ 
posed operation of Boyce J. Hanna would 
result in radiation toward the 0.1 mv/m 
contour of Station WLAC, Nashville, 
Tennessee, which would be excessive, 
during critical hours, pursuant to § 3.187 
of the Commission’s rules. 

(7) To determine whether the inter¬ 
ference received by each instant pro¬ 
posal from any of the other proposals 
herein and any existing stations would 
affect more than ten percent of the pop¬ 
ulation within its normally protected 
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primary service area in contravention 
of § 3.28(d) (3) of the Commission rules 
and, if so, whether circumstances exist 
which would warrant a waiver of said 
section. 

(8) To determine whether a grant of 
the instant proposals of Boyce J. Hanna 
or of John Laurino would be in contra¬ 
vention of § 3.35(a) of the Commission’s 
rules. 

(9) To determine whether a grant of 
the instant proposal of Wilkes Broad¬ 
casting Company would be in contra¬ 
vention of § 3.35 (a) or (b) of the Com¬ 
mission’s rules. 

(10) To determine whether a grant of 
the application of James P. Poston would 
be consistent with the provisions of § 3.35 
of the Commission’s rules and its policies 
promulgated thereunder, particularly 
with respect to its policy of requiring 
open, arms-length competition among 
broadcast stations in the same broadcast 
services serving substantially the same 
area. 

(11) To determine whether the follow¬ 
ing subject applicants are financially 
qualified to construct and operate their 
proposed stations: 

(a) Harry A. Epperson, Jr. (BP-14203). 

(b) Stuart W. Epperson (BP-14909 only). 

(c) Boyce J. Hanna (BP-14237). 

(d) Lee-Blake Broadcasting Company 
(BP-14242). 

(e) Risden Allen Lyon (BP-14661 )f. 

(12) To determine the efforts made by 
Boyce J. Hanna to ascertain the pro¬ 
gramming needs and interests of the 
area he proposes to serve and the man¬ 
ner in which the applicant proposes to 
meet such needs and interests. 

(13) To determine whether the past 
broadcast activities of John Blake indi¬ 
cate a pattern of “trafficking” in broad¬ 
cast licenses and construction permits 
and, if so, to determine whether Lee- 
Blake Broadcasting Company possesses 
the necessary qualifications to become a 
Commission licensee. 

(14) To determine whether overlap of 
the 2 and 25 mv/m contours would occur 
between the instant proposals of Harry 
A. Epperson, Jr., BP-14203, and Risden 
Allen Lyon, BP-14661, in contravention 
of § 3.37 of the Commission rules, and, 
if so, whether circumstances exist which 
would warrant a waiver of said Section. 

(15) To determine, in the event it is 
concluded that East Gastonia, 'North 
Carolina is a separate community from 
Gastonia, North Carolina for the pur¬ 
poses of section 307(b) of the Communi¬ 
cations Act of 1934, as amended, the type 
and character of the programming serv¬ 
ice now available to East Gastonia from 
licensed standard broadcast stations in 
Gastonia, and whether the programming 
needs of East Gastonia are met by such 
programming. 

(16) To determine, in the light of 
section 307(b) of the Communications 
Act of 1934, as amended, which of the 
instant proposals seeking operation on 
1410 kc would better provide a fair, effi¬ 
cient and equitable distribution of radio 
service. 

(17) To determine, in the light of sec¬ 
tion 307(b) of the Communications Act 


of 1934, as amended, which of the instant 
proposals seeking operation on 1500 kc, 
1510 kc, 1520 kc, and 1540 kc would best 
provide a fair, efficient and equitable dis¬ 
tribution of radio service. 

(18) To determine, in the light of the 
evidence adduced pursuant to the fore¬ 
going issues which, if any, of the instant 
applications should be granted. 

It is further ordered, That WLAC, Inc., 
licensee of Station WLAC, Nashville, 
Tennessee, is made a party to the pro¬ 
ceeding. 

It is further ordered, That any grant 
of the subject application of Francis M. 
Fitzgerald will be conditioned upon the 
permittee’s acceptance of any interfer¬ 
ence received as a resqlt of a subsequent 
grant of the application (BP-14348) of 
WIDU Broadcasting Company. 

Jt is further ordered, That any grant 
of the subject application of Risden 
Allen Lyon will be conditioned upon the 
permittee’s acceptance of any interfer¬ 
ence received as a result of a subsequent 
grant of the application (BP-14789) of 
Tri-County Broadcasting Company, Inc. 

It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants and party respond¬ 
ent herein, pursuant to § 1.140 of the 
Commission rules, in person or by at¬ 
torney, shall, within 20 days of the mail¬ 
ing of this Order, file with the Commis¬ 
sion in triplicate, a written appearance 
stating an intention to appear on the 
date fixed for the hearing and present 
evidence on the issues specified in this 
Order. 

It is further ordered, That the appli¬ 
cants herein shall, pursuant to section 
311(a)(2) of the Communications Act 
of 1934, as amended, and § 1.362(b) of 
the Commission’s rules, give notice of the 
hearing, (either individually or, if feasi¬ 
ble, jointly) and shall advise the Com¬ 
mission of the publication of such notice 
as required by § 1.362(c) of the rules. 
Such notice shall be given within the 
time and in the manner prescribed in 
the rule, except that the provisions of 
§ 1.362(e) shall apply only to the extent 
that each applicant must publish: 

(1) The name of the applicant pub¬ 
lishing notice and the fact that the 
applicant has been designated for con¬ 
solidated hearing with other applicants. 

(2) The call letters, if any, of the pub¬ 
lishing applicant and the frequency on 
which the station is operating or pro¬ 
poses to operate. 

(3) The time and place of the hearing. 

(4) All issues in this order specifically 
applicable to the publishing applicant, 
provided that all applicants herein des¬ 
ignated for hearing shall publish Issues 
5, 7, and 18. 

It is further ordered, That, the issues 
in the above-captioned proceeding may 
be enlarged by the Examiner, on his own 
motion or on petition properly filed by 
a party to the proceeding, and upon 
sufficient allegations of fact in support 
thereof, by the addition of the following 
issue: To determine whether the funds 
available to the applicant will give 
reasonable assurance that the proposals 


set forth in the application will be 
effectuated. 

Adopted: November 15, 1961. 
Released: November 21, 1961. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Acting Secretary. 

[F.R. Doc. 61-11198; Filed, Nov. 24, 1961; 
8:53 a.m.] 


[Docket Nos. 14394, 14395; FCC 61-1367] 

FLOWER CITY TELEVISION CORP. AND 
GENESSEE VALLEY TELEVISION CO., 
INC. 

Order Designating Applications for 
Consolidated Hearing on Stated 
Issues 

In re applications of Flower City Tele¬ 
vision Corporation, Rochester, New York, 
Docket No. 14394, File No. BPCT-2929; 
Genesee Valley Television Co., Inc., 
Rochester, New York, Docket No* 14395, 
File No. BPCT-2944; for construction 
permits for new television broadcast 
stations. 

At a session of the Federal Communi¬ 
cations Commission, held at its offices 
in Washington, D.C., on the 15th day of 
November 1961; 

The Commission having under consid¬ 
eration the above-captioned applications 
each requesting a construction permit 
for a new television broadcast station to 
operate on Channel 13, assigned to 
Rochester, New York; and 

It appearing, that the above-captioned 
applications are mutually exclusive in 
that operation by both of the applicants, 
as proposed, would result in mutually 
destructive interference and that, there¬ 
fore, a hearing is necessary in order to 
determine on a comparative basis, which 
of the above-captioned applications 
would best serve the public interest, con¬ 
venience and necessity; and 

It further appearing, that there are 
also pending applications by Rochester 
Area Educational Television Association, 
Inc. (BPCT-2943), Star Television, Inc. 
(BPCT-2948), Community Broadcasting, 
Inc. (BPCT-2953), Citizens Television 
Corp. (BPCT-2967), Federal Broadcast¬ 
ing System, Inc. (BPCT-2966) , Heritage 
Radio and Television Broadcasting Co. 
(BPCT-2961), Ivy Broadcasting Com- 
pany, Inc. (BPCT), Main Broadcast Co. 
(BPCT-2964), and Rochester Broadcast¬ 
ing Corporation (BPCT-2972), which 
also request construction permits ior 
new television broadcast stations to OP" 
erate on Channel 13 in Rochester, New 
York; that these applications are mutu- 
ally exclusive with the above-captionea 
applications; that inasmuch as these 
applications, or major amendments 
thereto, have not been on file for thir y 
days since public notice of acceptance 
filing, the applications will not be des¬ 
ignated for hearing at this time but wiu 
be consolidated after such time as tne 
thirty day period will have run; and that 
all other applications which were file 
before 5:00 p.m., November 14. 1961 anu 
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are entitled to comparative consideration 
with the above-captioned applications, 
will also be consolidated in the instant 
hearing in a subsequent order; and 

It further appearing, that the above- 
captioned applications propose antenna 
locations in the vicinity of the antennas 
of standard broadcast stations WBBF, 
WVET, WHEC and WSAY; that the in¬ 
stallation and operation of the television 
antennas as proposed are possible and 
feasible without adversely affecting the 
ability of stations WBBF, WVET, WHEC, 
and WSAY to operate in accordance, 
with the terms of their licenses, but that 
appropriate proof thereof should be sub¬ 
mitted after installation of either of 
the proposed antennas; and that a grant, 
if made, of either of the above-captioned 
applications should be subject to a con¬ 
dition in this respect as follows; 

The construction authorized herein is sub¬ 
ject to the condition that the ability of 
standard broadcast stations WBBF, WVET, 
WHEC and WSAY to operate in accordance 
with the terms of their licenses shall not 
be adversely affected thereby, particularly 
with respect to their radiation patterns, and 
that at least five field intensity measure¬ 
ments on each radial established during the 
last proof of performance for each of these 
standard broadcast stations shall be sub¬ 
mitted with the television application for 
license to prove that such patterns have not 
been materially affected. 


It further appearing, that upon due 
consideration of the above-captioned ap¬ 
plications, the Commission finds that 
Flower City Television Corporation is 
legally, financially, technically and 
otherwise qualified to construct, own and 
operate the proposed television broad¬ 
cast station and that Genesee ✓ Valley 
Television Co., Inc., is legally, financially, 
technically and otherwise qualified to 
construct, own and operate the proposed 
television broadcast station. 

It is ordered, That pursuant to section 
309(e) of the Communications Act of 
1934, as amended, the above-captioned 
applications are designated for hearing 
in a consolidated proceeding at a time 
and place to be specified in a subsequent 
Order upon the following issues: 

1; To determine on a comparative 
basis which of the operations proposed 
in the above-captioned applications 
would best serve the public interest, con¬ 
venience and necessity in light of the 
significant differences between the ap¬ 
plicants as to; 

(a) The background and experience of 
each bearing on its ability to own and 
operate the proposed television broadcast 

station. 


(b) The proposals of each with re¬ 
spect to the management and operation 
of the proposed television station. 

(c > The programming service pro¬ 
posed in each of the above-captioned 
applications. 


3. To determine in light of th< 
aence adduced pursuant to the fore 
issues, which, if either, of the ap 
Hons should be granted, 
ft zs further ordered, That the 
the above-entitled proceeding ir 

No. 227—Pt. I_ 10 


enlarged by the Examiner on his own 
motion or on petition properly filed by a 
party to the proceeding and upon suffi¬ 
cient allegations of fact in support there¬ 
of, by the addition of the following issue: 
To determine whether the funds avail¬ 
able to the applicants will give reasonable 
assurance that the proposals set forth 
in the applications will be effectuated. 

It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicants, pursuant to § 1.140 
of the Commission’s rules, in person or 
by attorney, shall, within twenty (20) 
days of the mailing of this Order, file 
with the Commission in triplicate a writ¬ 
ten appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues speci¬ 
fied in this order. 

It is further ordered. That the provi¬ 
sions of section 311(a)(2) of the Com¬ 
munications Act of 1934, as amended, 
and § 1.632(b) of the Commission’s rules 
with respect to the notice of hearing 
shall be suspended until such time as 
the Commission issues a subsequent or¬ 
der consolidating all parties and specify¬ 
ing all other issues. 

Released: November 21, 1961. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Acting Secretary. 

[PH. Doc. 61-11199; Filed, Nov. 24, 1961; 

8:53 a.m.] 


FEDERAL POWER COMMISSION 

[Docket No. CP61-234 etc.] 

MONTANA-DAKOTA UTILITIES CO. 
ET AL. 

Notice of Postponement of Hearing 

November 17,1961. 

Montana-Dakota Utilities Co., Docket 
Nos. CP61-234, CP61-297; Amerada Pe¬ 
troleum Corporation, Docket No. CI61- 
1133; Signal Oil and Gas Co., Docket No. 
CI61-1271; Lyda Hunt-Herbert Trusts, 
et al., Docket No. CI61-1621; The TXL 
Oil Corporation, Docket No. CI61-1687; 
Continental Oil Co., Operator, et al., 
Docket No. G-14440. 

Upon consideration of the motion filed 
November 13, 1961 by Amerada Petro¬ 
leum Corporation and telegraphic re¬ 
quests of other parties for postponement 
of time to present evidence in the above- 
designated matters and answer of Staff 
Counsel to said motion; 

Notice is hereby given that the hearing 
scheduled to commence on November 27, 
1961 is hereby postponed to December 
12, 1961, at 10:00 a.m., in a hearing room 
of the Federal Power Commission, 441 G 
Street N.W., Washington, D.C. 

Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 61-11165; Filed, Nov. 24, 1961; 
8:46 a.m.] 


[Docket No. RI60-43] 

S. T. CONSTANTINE, ET AL. 1 

Order Providing for Hearing on and 

Suspension of Proposed Change in 

Rate and Allowing Rate Change To 

Become Effective Subject to Refund 

November 17,1961. 

On October 20, 1961, S. T. Constantine 
(Operator), et al., tendered for filing 
Supplement No. 2 (consisting of three 
ratification agreements dated July 6, 
1960 of three nonoperators under his 
contract dated February 4, 1959, as 
amended) to his FPC Gas Rate Schedule 
No. 1. The rate schedule is involved in 
a suspension proceeding in Docket No. 
RI60-43, and is a result of a renegotiated 
increase with El Paso Natural Gas Com¬ 
pany, in return for elimination of a 
favored-nation clause. Constantine re¬ 
quests that the three ratifications be 
accepted for filing in such a manner that 
the three non-operators may be entitled 
to the renegotiated increase, subject to 
refund, as of July 6, 1960. 

Constantine proposes a change in the 
presently effective rate schedule for the 
sale of natural gas subject to the juris¬ 
diction of the Commission, so as to in¬ 
crease the presently effective rate of 
9.5tf per Mcf to 14.695780 per Mcf for 
natural gas produced in the Noelke Field, 
Crockett County, Texas, R.R. District No. 
7-c, and sold to El Paso Natural Gas 
Company. 

The increased rate and charge so pro¬ 
posed may be unjust, unreasonable, un¬ 
duly discriminatory, or preferential, or 
otherwise unlawful. 

The Commission finds: It is necessary 
and proper in the public interest and to 
aid in the enforcement of the provisions 
of the Natural Gas Act that the Com¬ 
mission enter upon hearings concerning 
the lawfulness of the proposed change 
and that the above-designated rate sup¬ 
plement be suspended and the use 
thereof deferred as hereinafter ordered. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act, particularly sections 4 
and 15 thereof, the Commission’s rules 
of practice and procedure, and the reg¬ 
ulations under the Natural Gas Act (18 
CFR Ch. I), public hearings shall be held 
upon a date to be fixed by notice from 
the Secretary concerning the lawfulness 
of the proposed change and that the 
above-designated supplement be sus¬ 
pended and the use thereof deferred as 
hereinafter ordered. 

(B) Pending hearing and decision 
thereon, the above-designated supple¬ 
ment is hereby suspended for one day 
from November 20, 1961, the date of ex¬ 
piration of statutory notice and the use 
thereof deferred until November 21,1961, 
and thereafter until such further time 
as it is made effective in the manner pre¬ 
scribed by the Natural Gas Act: Pro¬ 
vided, however, That Supplement No. 2 
to Constantine’s FPC Gas Rate Schedule 
No. 1 shall become effective subject to 


1 Address is: 229 Central Building, Midland, 
Tex. 
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refund on the date and in the manner 
herein prescribed if within 20 days from 
the date of the issuance of this order 
Constantine shall execute and file under 
the above-designated docket number 
with the Secretary of the Commission 
an agreement and undertaking to com¬ 
ply with the refunding and reporting 
procedure required by the Natural Gas 
Act and § 154.102 of the Regulations 
thereunder, accompanied by a certificate 
showing service of copies thereof upon 
the purchaser under the rate schedule 
involved. Unless Constantine is advised 
to the contrary within 15 days after the 
filing of such agreement and undertak¬ 
ing, the agreement and undertaking 
shall be deemed to have been accepted. 

(C) Neither the supplement hereby 
suspended, nor the rate schedule sought 
to be altered thereby, shall be changed 
until this proceeding has been disposed 
of or until the period of suspension has 
expired, unless otherwise ordered by the 
Commission. 

(D) Notices of intervention or peti¬ 
tions to intervene may be filed with the 
Federal Power Commission, Washington 
25, D.C., in accordance with the rules of 
practice and procedure (18 CFR 1.8 and 
1.37(f)) on or before January 2, 1962. 

By the Commission. 

Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 61-11166; Filed, Nov. 24, 1961; 

8:46 a.m.] 

SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 1-3842] 

BLACK BEAR INDUSTRIES, INC. 
Order Summarily Suspending Trading 

November 17, 1961. 

The common stock, par value 15 
cents a share, of Black Bear Industries, 
Inc. (formerly Black Bear Consolidated 
Mining Co.) being listed and registered 
on the San Francisco Mining Exchange, 
a national securities exchange; and 

The Commission being of the opinion 
that the public interest requires the sum¬ 
mary suspension of trading in such 
security on such Exchange and that such 
action is necessary and appropriate for 
the protection of investors; and 

The Commission being of the opinion 
further that such suspension is necessary 
in order to prevent fraudulent, deceptive 
or manipulative acts or practices, with 
the result that it will be unlawful under 
section 15(c)(2) of the Securities Ex¬ 
change Act of 1934 and the Commission’s 
Rule 15c2-2 thereunder for any broker or 
dealer to make use of the mails or of 
any means or instrumentality of inter¬ 
state commerce to effect any transaction 
in, or to induce or attempt to induce the 
purchase or sale of such security, other¬ 
wise than on a national securities 
exchange; 

It is ordered , Pursuant to section 19(a) 
(4) of the Securities Exchange Act of 
1934 that trading in said security on the 
San Francisco Mining Exchange be 


summarily suspended in order to prevent 
fraudulent, deceptive or manipulative 
acts or practices, this order to be effective 
for a period of ten (10) days, Novem¬ 
ber 20, 1961, to November 29, 1961, both 
dates inclusive. 

By the Commission. 

[seal] Orval L. DuBois, 

Secretary. 

[F.R. Doc. 61-11167; Filed, Nov. 24, 1961; 
8:47 a.m.] 


[File No. 812-1435] 

NORSE-AM. FINANCIAL CORP. 

Filing of Application for Exemption 
Order 

November 17,1961. 

Notice is hereby given that Norse-Am. 
Financial Corporation (“ Applicant”), 
Hicksville, New York, a corporation or¬ 
ganized under the laws of New York, has 
filed an application pursuant to section 
6(c) of the Investment Company Act of 
1940 (the “Act”) for an order of the 
Commission exempting it from all the 
provisions of the Act. 

The application makes the following 
representations: 

Applicant, a wholly owned subsidary of 
Bergens Privatbank (“Bank”), a Nor¬ 
wegian banking corporation, was or¬ 
ganized on August 4, 1961. Applicant 
states that all its voting securities will 
will continue to be owned by the Bank 
and that it has not made and has no 
intention of making any public offering 
of its securities in the United States. 

In the course of its banking business 
the Bank has arranged to borrow, 
through Applicant, from a life insurance 
company in the United States (“In¬ 
surance Company”) the sum of $1,500,- 
000 to be re-loaned to one of the Bank’s 
customers, a Norwegian municipality. 
The arrangement with the Insurance 
Company is that the borrower be a 
domestic corporation. 

The transaction will be effected by 
causing Applicant to issue and deliver to 
the Insurance Company its notes, guar¬ 
anteed by the Bank, in the aggregate 
principal amount of $1,500,000 maturing 
serially at terms of from six to ten years. 
The proceeds of the sale of such notes, 
less a discount for expenses, will be 
loaned by the Bank to said Norwegian 
municipality. The obligations of said 
municipality evidencing such loans will 
contain terms corresponding to those in 
Applicant’s notes in respect of interest, 
maturity and prepayment. The obliga¬ 
tions issued by the municipality will be 
pledged by Applicant to the Insurance 
Company as security for the notes sold 
to it by Applicant, together with addi¬ 
tional collateral having a market value 
equal to 25 percent of the face amount of 
the loan. This collateral will either be 
transferred by the Bank to Applicant in 
exchange for stock or notes of Applicant 
or purchased by Applicant with funds 
supplied by the Bank. If any of this ad¬ 
ditional collateral is withdrawn as the 
amount of the loan is reduced, Applicant 
plans to use it as collateral for further 
similar financing or sell it and repay the 
Bank out of the proceeds. Applicant rep¬ 


resents that its sole purpose in acquir¬ 
ing said additional collateral is to provide 
the additional margin of security called 
for under the loan agreement and not 
for the purpose of realizing any profit by 
trading in such securities or from the 
receipt of income thereon. 

Applicant intends to engage in similar 
long term debt financing to an aggregate 
of $10,000,000, which is less than 6 per¬ 
cent of the Bank’s total present volume 
of loans and discounts. Any such addi¬ 
tional financing will be obtained only 
from the same Insurance Company, 
other insurance companies or from 
banks, pension funds and similar institu¬ 
tional lenders. Applicant represents that 
the pattern of the financing will be simi¬ 
lar since Applicant will borrow from the 
institutional lender; the Bank will, if 
required, guarantee each loan; the net 
proceeds of each loan will be used to 
purchase from the Bank debt securities 
of a customer of the Bank; the Nor¬ 
wegian recipients of the funds borrowed 
will be municipalities, instrumentalities 
thereof, or business corporations consid¬ 
ered by the Bank to be prime credit risks; 
and the securities of the recipient will 
be pledged to secure Applicant’s notes. 

Applicant, relying on the above rep¬ 
resentations, states that it will be merely 
a debt-financing entity for the Bank in 
obtaining long-term loans for the Bank’s 
customers in Norway from institutional 
investors in the United States. 

Applicant also points out that there 
is no significant United States investor 
interest in Applicant or the Bank; and 
that no public distribution in the United 
States of any securities issued by Appli¬ 
cant or the Bank has been made or is 
intended. 

The Bank operates in Norway, where 
it carriers on a general commercial bank¬ 
ing business, including the making of 
loans and receipt of deposits. Its total 
'assets as of July 31, 1961 included loans 
and discounts of approximately $168,- 
000,000. Its outstanding share capital is 


in excess of $5,000,000. 

As of December 31, 1960 the Bank had 
approximately 6,000 shareholders of rec¬ 
ord. As of September 8, 1961 there were 
forty-five shareholders of record whose 
addresses, whether temporary or perma¬ 
nent, were in the United States, whose 
holdings represent 0.41 percent of the 
Bank’s total shares outstanding. Nor¬ 
wegian law requires that at least ninety 
percent of the shares of the Bank be 
owned by resident citizens of Norway- 
Further, no shares of the Bank may be 
transferred without the consent of the 
board of directors of the Bank. 

Applicant has submitted the following 
as appropriate conditions to any order o 

exemption: (1) that Applicant give prior 

notification to the Commission of tn 
issuance by it of any securities (otn 
than short term paper) to any person 
other than the Bank, and of any pro¬ 
posed transfer by the Bank of its sha 
in Applicant; (2) that Applicant within 
ninety days of the close of each n 
year, file with the Commission a copy 
of its balance sheet and income state¬ 
ment for such fiscal year; ( 3 ) that App 
cant, within ninety days of the < cl< ~ 
the Bank’s fiscal year, file with toe com 

i cpinn o nnrvv nf th p "Bank s annu 
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port to its stockholders, and a statement 
so far as is known to it or the Bank, of 
the number of shareholders of record 
with addresses in the United States and 
the aggregate number of shares owned 
by such persons; and (4) that Applicant 
give prior notification to the Commission 
of any proposed public distribution in 
the United States by the Bank of any 
security of which the Bank is the issuer. 

Generally speaking, section 6 (c) of 
the Act provides that the Commission by 
order upon application may condition¬ 
ally or unconditionally exempt any per¬ 
son from any provision or provisions of 
the Act or of any rule or regulation 
thereunder, if and to the extent that 
such exemption is necessary or appro¬ 
priate in the public interest and con¬ 
sistent with the protection of investors 
and the purposes fairly intended by the 
policy and provisions of the Act. 

Notice is further given that any in¬ 
terested person may, not later than 
December 4, 1961 at 5:30 p.m., e.s.t., sub¬ 
mit to the Commission in writing a re¬ 
quest for a hearing on the matter ac¬ 
companied by a statement as to the 
nature of his interest, the reason for 
such request and the issues, if any, of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission should order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington 25, D.C. At any time after said 
date, as provided by Rule 0-5 of the 
rules and regulations promulgated under 
the Act, an order disposing of the appli¬ 
cation herein may be issued by the Com¬ 
mission upon the basis of the showing 
contained in said application, unless an 
order for a hearing upon said applica¬ 
tion shall be issued upon request or upon 
the Commission’s own motion. 

By the Commission. 

[seal] Orval L. DuBois, 

Secretary. 

[F.R. Doc. 61-11168; Filed, Nov. 24, 1961; 

8:47 a.m.] 


DEPARTMENT OF COMMERCE 

Bureau of the Census 
DISTRIBUTORS stocks of CANNEE 
FOOD 

Notice of Consideration for Survey 

NoMee i s hereby given that the Bureai 
tiqt,! Census is Planning to conduct it 
suai annual survey of inventories cov 
cann ed and bottled products 
ludmg vegetables, fruits, juices, am 
nsh as of December 31, 1961, under th 
of the Act of Congress ap 
ami oL AugUst 31 > 1954 > 13 U.S.C. 181, 224 
DvB„i 5 ' Thls survey . together with th 
tini i,° US surveys - Provides the only con 
™mn g source Qf informal on stock 
whni»! ? pecified canned foods held b; 
multi sa e y s an< * in warehouses of retai 
™ u 'O nit organizations, 
bv th} r> e k asis of information receivei 
J„T Bureau of the Census, these dat 
u have significant application to th 


needs of the public, industry and the dis¬ 
tributive trades, and governmental agen¬ 
cies and are not publicly available from 
nongovernmental or other governmental 
sources. 

Such survey, if conducted, shall begin 
not earlier than 30 days after publication 
of this notice in the Federal Register. 

Reports will not be required from all 
firms but will be limited to a scientifically 
selected sample of wholesalers and re¬ 
tail multi-unit organizations handling 
canned foods, in order to provide year- 
end inventories of the specified canned 
food items with measurable reliability. 
These stocks will be measured in terms of 
actual cases with separate data requested 
for “all sizes smaller than No. 10” and 
for “sizes No. 10 or larger.” 

Copies of the proposed forms and a de¬ 
scription of the collection methods are 
available upon request to the Director, 
Bureau of the Census, Washington 25, 
D.C. 

Any suggestions or recommendations 
concerning the subject matter of this 
proposed survey should be submitted in 
writing to the Director of the Census 
within 30 days after the date of this pub¬ 
lication and will receive consideration. 

Richard M. Scammon, 

Director , 

Bureau of the Census . 

[F.R. Doc. 61-11189; Filed, Nov. 24, 1961; 

8:51 a.m.] 


Office of Export Control 

[File 23-674] 

S. R. TIPPETT & CO., LTD. 

Order Denying Export Privileges for 
An Indefinite Period 

The Investigation Staff of the Bureau 
of International Programs, United States 
Department of Commerce, is conducting 
an investigation into the facts surround¬ 
ing the exportation from the United 
States of substantial quantities of U.S. 
origin automotive parts and equipment, 
the persons who participated therein, 
the ultimate receiver thereof, and their 
ultimate destination. It has applied for 
an order denying to the respondent, 
S.R. Tippett & Co. Ltd., London, England, 
all export privileges for an indefinite 
period because of its failure and refusal 
to respond to written interrogatories duly 
served on it. The application was made 
pursuant to § 382.15 of the Export Regu¬ 
lations (Title 15, Chapter III, Subchapter 
B, CFR) and, in accordance with the 
practice thereunder, was referred to the 
Compliance Commissioner of the Bureau 
of International Programs who, after 
considering evidence in support thereof, 
has recommended that it be granted. 

On August 8 , 1961, by Department 
Order, No. 173, of the Department of 
Commerce, 26 F.R. 7980, the Office of Ex¬ 
port Supply of the Bureau of Foreign 
Commerce became the Office of Export 
Control of the Bureau of International 
Programs, the undersigned Director of 
which now has and exercises the au¬ 
thority and powers formerly held by the 
Director of the Office of Export Supply, 
Bureau of Foreign Commerce. 


Now, on receipt of the Compliance 
Commissioner’s recommendation, after 
reviewing and considering the evidence 
submitted in support of the application, 
from which evidence it appears ( 1 ) that 
an investigation is being conducted as 
noted above and that it is impracticable 
to issue a subpoena to the respondent, 
and ( 2 ) that relevant and material in¬ 
terrogatories were duly served on the re¬ 
spondent to which it has failed, omitted, 
and refused to respond without reason¬ 
able cause and without adequate expla¬ 
nation and, having concluded further (a) 
that this order is reasonable and neces¬ 
sary to protect the public interest and to 
achieve effective enforcement of the Ex¬ 
port Control Act of 1949, as amended, and 
(b) that it is advisable that persons in 
the United States and in other parts 
of the world be informed by publication 
of this order of the provisions hereafter 
set forth so that the respondent may be 
prevented from receiving commodities 
exported from the United States so long 
as it is effective: It is hereby ordered: 

I. All outstanding validated export li¬ 
censes in which the respondent, S. R. 
Tippett & Co., Ltd., appears or partici¬ 
pates as purchaser, intermediate or ul¬ 
timate consignee, or otherwise, are 
hereby revoked and shall be returned 
forthwith to the Bureau of International 
Programs for cancellation. 

II. The respondent, its representatives, 
agents, and employees, are hereby denied 
all privileges of participating directly or 
indirectly in any manner, form, or capac¬ 
ity in any past, present, or future ex¬ 
portation of any commodity or technical 
data from the United States to any for¬ 
eign destination, including Canada. 
Without limitation of the generality of 
the foregoing, participation in an expor¬ 
tation shall include and prohibit said 
respondent’s and such other persons’ 
participation (a) as party or as repre¬ 
sentative of a party to any validated 
export license application; (b) in the 
otbaining or using of any validated or 
general export license or other export 
control document; (c) in the receiving, 
ordering, buying, selling, using, or dis¬ 
posing in any foreign country of any 
commodities in whole or in part exported 
from the United States; and (d) in the 
financing, forwarding, transporting, or 
other servicing of exports from the 
United States. 

III. This order shall remain in effect 
until the respondent satisfactorily an¬ 
swers, or furnishes written information 
or documents in response to the inter¬ 
rogatories heretofore served on it or gives 
adequate reason for its failure or re¬ 
fusal to respond, except insofar as it may 
be amended or modified hereafter in 
accordance with the Export Regulations. 

IV. Without prior disclosure of the 
facts to and specific authorization from 
the Bureau of International Programs, 
no person, firm, corporation, or other 
business organization, within the United 
States or elsewhere (whether or not en-« 
gaged in trade relating to exports from 
the United States), shall directly or indi¬ 
rectly in any manner, form, or capacity 
(a) apply for, obtain, transfer, or use 
any license, shipper’s export declaration, 
bill of lading, or other export control 
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document relating to any exportation of 
commodities from the United States, or 
(b) order, receive, buy, sell, deliver, use, 
dispose of, finance, transport, forward, or 
otherwise service or participate in an 
exportation from the United States, or 
in a re-exportation of any commodity 
exported from the United States, on 
behalf of or in any association with the 
respondent or any person acting on his 
behalf; nor shall any person do any of 
the foregoing acts with respect to any 
exportation as to which the respondent 
may have any interest or obtain any 
benefit of any kind or nature, direct or 
indirect. 

V. In accordance with the provisions 
of § 382.11(c) of the Export Regulations, 
the respondent may move, at any time 
prior to the cancellation or termination 
hereof, to vacate or modify this indef¬ 
inite denial order order by filing an ap¬ 
propriate application therefor, supported 
by evidence, with the Compliance Com¬ 
missioner, and it may request oral hear¬ 
ing thereon, which, if requested, will be 
held before the Compliance Commis¬ 
sioner at Washington, D.C., at the ear¬ 
liest convenient date. 

Dated: October 21,1961. 

Effective date: November 21,1961. 

John C. Borton, 

Director, 

Office of Export Control. 

[F.R. Doc. 61-11185; Filed, Nov. 24, 1961; 

8:50 a.m.] 


Office of the Secretary 
JULIEN R. STEELMAN 

Statement of Changes in Financial 
Interests 

In accordance with the requirements 
of section 710(b)(6) of the Defense 
Production Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests as re¬ 
ported in the Federal Register during 
the past six months. 

A. Deletions: None. 

B. Additions: None. 

This statement is made as of Novem¬ 
ber 14, 1961. 

Julien R. Steelman. 

November 14, 1961. 

[F.R. Doc. 61-11184; Filed, Nov. 24, 1961; 
8:50 a.m.] 

INTERSTATE COMMERCE 
COMMISSION 

FOURTH SECTION APPLICATIONS 
FOR RELIEF 

November 21, 1961. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 40 of the general rules of 
practice (49 CFR 1.40) and filed within 
15 days from the date of publication of 
this notice in the Federal Register. 


Long-and-Short Haul 

FSA No. 37451: Class rates—Seatrain 
Lines, Inc. Filed by Seatrain Lines, Inc., 
(No. 17), for interested carriers. Rates 
on various commodities moving on class 
rates, loaded in containers, and trans¬ 
ported over joint water-rail, motor-wa- 
ter-rail, rail-water and rail-water-mo¬ 
tor routes of the applicant rail and motor 
carriers and Seatrain Lines, Inc., between 
specified points in New Jersey, New York, 
and Pennsylvania, one the one hand, and 
points in Louisiana and Texas, on the 
other. 

Grounds for relief: Motor-water and 
water-rail competition. 

Tariff: Seatrain Lines, Inc., tariff 
I.C.C. 189. 

FSA No. 37452: Joint motor-rail 
rates — M-K-T and Chicago Express In¬ 
corporated. Filed by Middlewest Motor 
Freight Bureau, Agent, (No. 323), for 
interested carriers. Rates on commodi¬ 
ties, moving on class and commodity 
rates, loaded in highway trailers of the 
motor carrier over the highways, thence 
transported on railroad flat cars of the 
railroad, between points in Kansas, Mis¬ 
souri, Oklahoma, and Texas, on the one 
hand, and points in Indiana, Kentucky, 
Michigan, New York and Ohio, on the 
other. 

Grounds for relief: Motor-truck com¬ 
petition. 

FSA No. 37453: Canned goods from 
and to western trunk line territory. 
Filed by Western Trunk Line Committee, 
Agent, (No. A-2213), for interested rail 
carriers. Rates on canned goods and re¬ 
lated articles, in carloads, between speci¬ 
fied points in Colorado and Wyoming, on 
the one hand, and points in western 
trunk-line territory, on the other. 

Grounds for relief: Market competi¬ 
tion, short-line distance formula and 
grouping. 

Tariff: Supplement 5 to Western 
Trunk Line Committee tariff I.C.C. A- 
4390. 

By the Commission. 

[seal] Harold D. McCoy, 

Secretary. 

[F.R. Doc. 61-11176; Filed, Nov. 24, 1961; 

8:48 a,m.] 


[Notice 570] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

November 21,1961. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder (49 CFR Part 179),. 
appear below: 

As provided in the Commission’s spe¬ 
cial rules of practice any interested per¬ 
son may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com¬ 
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its dis¬ 
position. The matters relied upon by 


petitioners must be specified in their 
petitions with particularity. 

No. MC-FC 64207. By order of No¬ 
vember 16, 1961, the Transfer Board 
approved the transfer to Raymond L. 
Poole, doing business as Poole Truck 
Line, Mound City, Kans. of the operating 
rights in Certificate No. MC 30078, issued 
April 9, 1958, to Kenneth R. Simpson, 
doing business as Simpson Truck Line, 
Mound City, Kans., authorizing the 
transportation of livestock, seed, and 
hay, over regular routes, from Mound 
City, Kans., to Kansas City, Mo., general 
commodities, excluding household goods, 
commodities in bulk, and other specified 
commodities, from Kansas City, Mo., to 
Mound City, Kans., between Mound City, 
Kans., and Kansas City, Mo., and over 
irregular routes, of livestock, agricultural 
commodities, empty petroleum products 
containers, and empty compressed gas 
cylinders, from Mound City, Kans., and 
points within 10 miles thereof, to Kansas 
City, Kans., and Kansas City, Mo., and 
livestock, feed, agricultural implements, 
agricultural implement parts, petroleum 
products, in containers, compressed gas 
in cylinders, plumbing fixtures, and 
supplies, electrical fixtures, and equip¬ 
ment, and such merchandise as is dealt 
in by hardware stores, from Kansas City, 
Mo., and Kansas City, Kans., to Mound 
City, Kans. Charles L. Davis, Jr., 506 
National Reserve Building, Topeka, 
Kans., Attorney for applicants. 

No. MC-FC 64246. By order of No¬ 
vember 16, 1961, the Transfer Board ap¬ 
proved the transfer to Nutmeg Trans¬ 
port, Inc., Vernon, Conn., of the op¬ 
erating rights remaining in Certificate 
No. MC 83726 Sub 1, after transfer of a 
portion approved in No. MC-FC 64058, 
and the entire operating rights in Cer¬ 
tificate No. MC 83726 Sub 2, issued June 
22,’ 1955, and June 21, 1957, respectively, 
to Cummings, Incorporated, Vernon, 
Conn., authorizing the transportation of 
brick, from Berlin, Windsor Locks, Hart¬ 
ford, and East Windsor Hill, Conn., to 
Pawtucket, R.I., points in a described 
portion of New York, in Providence, 
Kent, and Washington Counties, R.I., 
Taunton, Milford, and New Bedford, 
Mass., and a described portion of Massa¬ 
chusetts, and from East Windsor Hill, 
Conn., to points in Maine, New Hamp¬ 
shire, and Vermont, points in Massa¬ 
chusetts east of Massachusetts Highway 
12 (except Taunton, Milford, and New 
Bedford), points in New York within 25 
miles of Albany, and points in Rhode 
Island (except Pawtucket and points in 
Providence, Kent, and Washington 
Counties. Reubin Kaminsky, 410 Asy¬ 
lum Street, Hartford, Conn., Applicant s 


attorney. , * 

No. MC-FC 64343. By order of No¬ 
vember 17, 1961, the Transfer Board ap¬ 
proved the transfer to Theodore Schu » 
loing business as Schultz Trucking Sei¬ 
se, 508 South Adams Street, St. Francis, 
£ans., of the operating rights m ceitu 
late No. MC 105715, issued February 3, 
L954, to Leonard Moore, St. Francis, 
Sans., authorizing the transportation, 
>ver irregular routes, of livestock, giain, 
ivestock feed, seeds, salt, building nia 
aerials, contractor’s tools and equipme , 
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agricultural machinery and tools, coal, 
wood, fencing materials and posts, scrap 
metals and junk, between points in 
Cheyenne, Rawlins, and Sherman Coun¬ 
ties, Kans., Yuma County, Colo., and 
Dundy County, Nebr., on the one hand, 
and, on the other, Denver, Colo., between 
paints in Cheyenne, Rawlins, and Sher¬ 
man Counties, Kans., and Yuma County, 
Colo., on the one hand, and, on the other, 
points in Dundy County, Nebr., and be¬ 
tween points in Cheyenne, Rawlins, and 
Sherman Counties, Kans., on the one 
hand, and, on the other, points in Yuma 
County, Colo. 

No. MC-FC 64505. By order of No¬ 
vember 16, 1961, the Transfer Board ap¬ 
proved the transfer to Parvin’s Transfer, 
Inc., Penns Grove, N.J., of Certificates 
Nos. MC 59314 and MC 59314 Sub 3, is¬ 
sued July 28, 1954 and January 28, 1959, 
respectively, to Arthur Parvin, doing 
business as Arthur Parvin’s Transfer, 
Penns Grove, N.J., authorizing the trans¬ 
portation of: General commodities, with, 
and without exceptions, between certain 
points in New Jersey, in auxiliary or sup¬ 
plemental rail service, as specified; 
household goods, between Penns Grove 
and Pedricktown, N.J., on the one hand, 
and, on the other, points in Maryland, 
Massachusetts, Pennsylvania, and the 
District of Columbia; agricultural com¬ 


modities, from points in New Jersey, as 
specified, to Boston, Mass., Providence, 
R.I., Baltimore, Md., District of Colum¬ 
bia, Altoona, Huntingdon, Philadelphia, 
Pittsburgh, Scranton, Uniontown, and 
Wilkes-Barre, Pa., Albany, Buffalo, 
Rochester, and Syracuse, N.Y., and 
Points in the New York, N.Y. Commercial 
Zone; fertilizer, insecticides, seed, and 
feed from Baltimore, Md., and Phila¬ 
delphia, Pa., to Pedricktown, N.J., and 
points in New Jersey within 15 miles 
thereof; lime, from Plymouth Meeting 
and Chester Valley, Pa., to Pedricktown, 
N.J., and points in New Jersey within 15 
miles thereof; empty fruit and vegetable 
containers, from Baltimore, Md., New 
York, N.Y., and Philadelphia, Pa., to 
Pedricktown and points in New Jersey 
within 15 miles thereof; coal, from St. 
Clair, Pa., to Penns Grove, N.J.; lumber, 
from Wilmington, Del., and Philadelphia, 
Pa., to Penns Grove, N.J., hardware, and 
building materials, from Philadelphia, 
Pa., to Penns Grove, N.J.; hardware, 
from Muncy, Pa., to Penns Grove, N.J.; 
and small arms ammunition, from New 
Haven and Bridgeport, Conn., to Penns 
Grove, N.J. Herbert H. Butler, 39 South 
Main Street, Mullica Hill, N.J., Attorney 
for applicants. 

No. MC-FC 64590. By order of Novem¬ 
ber 17, 1961, the Transfer Board ap¬ 
proved the transfer to Semca Motor 


Lines, Inc., East Elmhurst, L.I., N.Y., of 
Certificates Nos. MC 111837 and MC 
111837 Sub 1, issued October 2, 1950 
and January 29, 1953, respectively, to 
James J. Hession, doing business as 
Semca Motor Lines, East Elmhurst, L.I., 
N.Y., authorizing the transportation over 
irregular routes of airplanes, seaplanes, 
and parts thereof, between points in 
Maine, New Hampshire, Vermont, Mas¬ 
sachusetts, Rhode Island, Connecticut, 
New York, New Jersey, Pennsylvania, 
Ohio, Delaware, Maryland, Virginia, 
West Virginia, North Carolina, and the 
District of Columbia within 450 miles 
of New York, N.Y., including New York, 
N.Y.; and commodities requiring special 
equipment and handling because of size 
or weight, and building and road con¬ 
struction material and machinery, over 
irregular routes, between points in New 
York and New Jersey within 75 miles of 
New York, N.Y., including New York; and 
between New York and White Plains, 
N.Y., on the one hand, and, on the other, 
points in that Part of Connecticut on 
and west of U.S. Highway 5. William 
D. Traub, 350 Fifth Avenue, New York 1, 
N.Y., Representative for applicants. 

[seal] Harold D. McCoy, 

Secretary. 

[F.R. Doc. 61-11177; Filed, Nov. 24, 1961; 

8:48 ajn.J 
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